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Orphans Legacy : 


A Teſtamentary Abridgement. | 
| In Three Parts. EO 


'T. Of Laſt Wills and Teſtaments. 
| 4IT. OfExecutors and Adminiſtrato 
' TH. Of Legacies and Deviſcs. 


WHEREIN 
The moſt Material Points of Law, relating 


to that SubjeR, are ſuccinaly Treated, as well ac- || 
cording to the Common and Temporal, as Eccle- 
fiaſtical and Civil Laws of this Realm. 


ILLUSTRATED 


| 

With great variety of ſcle& Caſes in the Law of 
| both Profeſſions, as well delightful in the Theorie, as uſe- 
full for the Pradtice of all ſuch as ſtudy the one, or are ct- 
- ther Attive or Paſhive in the other. 


By John Godolpbin LL. D* 


Hebr. Chap. 9. V. 16, and 17. 
Where a Tiſfament is, there alſo of me be the death of the Tf ator, 
For bs rence 6 of foe fe 4 xt yp Samebares whif 
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To'theRight Honourablez'A x TH owy 
Earlof SyarTEsBu ry, Baron As - 
tEv of Wixzurx St Gyles; and 

"Baron Cooretr of Pawitr, Lord 
Lieutenant of, DorsEr- Surne, 

Lord High Cir a n6,ht hon p, of 
Ex6G4AND, and ane of, Hlis, _—_ 
'$T4Es. moſt Honourable Pry 

Conf grey 6 « ibn <1 San 


r\vdugh od A wart) wad) 


fore thi Treagiſe Pre Ni cada to 


LS h2ard it ſelf in. the Readers 
D > [502 Fing Rs 


, k 


69 10 Iye at Tour Honours Feet. 


at in-the like( a SS once Er ARA 
| k oe 1 apud te qudent di- 
F cere, Magnitudinem tuam ignorant; .qui 
| non audent, Humanitatem, i my 'Apolog y 
for this Loyal Confidence, >Werd not tbe 

She FJuſtice.,.in Tour, hands; .or were 

the Tribunal, which You [ls rate, under 

a*Chuil for” want of '4 Patindry to Cn- 
lighten 


The Epiſtle Dedicatory. 
lighten the Law ; yet ſuch is the Conqueſt 
Tour Victorious Condelcenſions = 
made on all not-diſingenuous hearts; Such 
Tour exatt Inſpeftion into Men and Man- 
ners; Such Tor depth of Juſt and Succels- 


tion in the more Noble Arts and Sciences ; 
Such Tour Dexterity in Reconciling Law 
to Equity , by Your Great Prudence in the 
Condutt of Furidical Conteſtations ; and All 
under the immediate Umbrage of Majelty ; 
T bat the Infignificant Author, doubting the 
Euroclydons of a Cenſoriow Age, and\Am- 
birious of bis Obligations to Tour Lord- 
ſhip, bumbly Craves Your Pardon for pre- 
ſuming to take SanQuary under Tour Pro- 
tection of Equity, incaſe this Or ynans 
LEecacr v=o not ſo Good in Law, 
as in the mois Critical Conftruion may In- 
demnifie, 


My Loxo, 
Your moſt Obſequious Servant, Devoted 


to.your Honours Commands, »ſq3 4d Aras, 


full C _ ; Such Tour ſerious Recrea- * 


Jonn Goporyms.. 


To the Reader. 


Or in the leaſt to Anticipate any Fub# 
Exceptions, but (if poſſible) to pre- 
yent all prejudice, let me premiſe, 
That the Induſtrious M* Swinburn, 
(Second to none that ever Writ of this Subje& 
in our Native DialeQ) having been pleas'd to 
confine himſclf to the incomparable Lawes of 
his own Profeſſion, hath left the fairer Latitude 
for Varjation, admitting him to have tranſcend- 
ed all poſſibilities of Imitation. And if this 
Treatiſe ſpeak not in its proper Idiom, it is be- 
caule Reports could not fo aptly as Deciſions be 
taught the Fuftinian Language. Nor let it ap- 
pear Preſumptive, That a ſubmiſs Votary of his, 
ſeems. to Invade the Territories of an Alien 
Profeſſion, having ſo many Preſidents for his 
Werrant therein, as (expunging bur a very few 
Quotations of one or two Apocryphal Au- 
thors) may well amount to ſomething like a J«- 
ſtification by vertue of the Lex Talionis; That 
with all ſubmiſſion to the Fudicions, as with 
ſmiles to the. Captions, the ſubſcription at a ven- 
ture may be 
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they differ. 
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| OF 
Teſtaments and Laſt VVills. 


Curuae. L 


What a Teftament, a la$t Will, and Codicil is: 
And how they differ. 


Teſtament is a Juſt Sentence of our Will, toach- 

ing what we would have done after our death, 

with the appointment of an Executor. (4) Ex- («)L.1.& de 
change the words Sentence | into the G_ 

words | | ]and then it defines a 

Laſt Will. ( And if inſtead of with ec. ] you (b) Mant. de 
lay withowt the appointment of an Executor, coo. ult. vol. lib. 
you give the definition of a Codicil. (c) But an Execxtor and a Cie & 
Laſt Will or Teftament are ſuch Relatives as the one cannot be with- 
out the other. (4) Inſomuch, that although much be written in (41. 19. #.de 
the name of a Will, many Legacies bequeathed, and many things —o— 
appointed to be done ;, yet it no Execxtor be named, expreſſed or my 2 
implyed, it is no Laſt Will or Teſtament. (e) Thus a Teſtament is ;, ate. 
a Juſt Sentence of our Will touching what we would have done af- red. 1. 1.12. £.de 
ter our death, A Laſt Will is a Lawfiudl Diſpoſmg touching what we Ns RT 
would have done after our death. And a Codicil is a Fuft Sentence de Teſtam. & 
of our Will touching what we would have done after our death, 7** 
without the appointing of an Executor, 
B From 


2 


£hx Inferences 
from the dejuniti- 
on of a Teſtament, 


Such a Teſtament 
a whereto the ap- 
pointment of an 
Executer i efſen- 
tial, doth proper- 
ty refer to Goods 
end Chattels ;, for 
Lands by vertne 
of the Statute 
may be deviſed by 
a Will in writing 
m here no Execs. 
tor is named, 


o 
g. de reſta. 


(hb) Mantic. ubi 
ſup. tit. 5- 


(i) Aul-Gdl. 
lib. 6, Cc. '2. to 
Serv. Sulp. 


Sealing not abſo- 
tutely neceſſary to 
«Wil. 


Ck) Offic. ex 
cap. 2. 


6) lhid. 


Of Teſtaments and Laft Wills. Moe [. 


From the faid Definition of a Teſtament, the Legal Inferences 
are lix, viz, 5 That rn in his Will may not command 
or order any thing, agai uftice, Picty, Equity or Honeſty. 
2. That it be full SE nite ea = Haions 3 
ther in reſpeCt ,of Solemnity, or in reſpect of Will and meaning, 
3. That it ought to be adviſddly.and deliberately made, and not 
abſq, anims Teftandi, 4. That the Teſtator ought to be ſi juris, 
in reſpe& of what he difpoleth in his Will. $5. That his Will be 
mdependent, not ſuffering the leaſt coaGtion or dependence on the 
will or pleaſure of any other, 6. That the Teltament reccives 
life by = Teſtators death, and is of no force till his deceaſe. 

A Teftament is frequently called a Will or Laſt Will; for theſe 
words are commonly Synonymows and promiſcuouſly uſed : yer 
fone are of Opinion, that they underftand it moſt properly, who 
limit a Will only to Land, and a Teftament only to Chattels requi- 
ring Exccutors, which a Will only for Land doth not require : 
Fox i {cemas that by the Common Law where Lands or Tenc- 
ments axe only deviſed by writing, albeit. theze be- no Executor 
named, yet that is properly called a Laſt Will; and where it con- 
cerns only Chantels, a Teftoment. (f) The truth is, a Teftamem 
taken ſtrictly according to the ſaid definition differeth from a Laſt 
Will, (g) yet not as oppoſite thereto, but only as the Special dit- 
fereth from the General; for every Teſtament is a Laſt Will, but 
every Laſt Will is not a Teſtament, Jn a word, a Lat Will is a 
general word, and agrees with each ſeveral kind-of Laft Wills or 
Teſftaments. (b). But a Teſtament properly & called, is only that 
kind of Lat Will wherein an Executor is named or appointed. 

Plowden in his Cormentarics doth define a Teſtament to be the 
Witneſs of the mind, and to be compounded of theſe two words, 
vis, Teftatio and Mentis : But this is no ate —__ of a 
Teſtament 3 neither is it a compound word, (i) 7 fmgle 
word, ſuch as is Calcramentum, Pgludamentum, and the like. And 
if it be demanded whether a ment may. be good in Law 
without a Seal, it is Anſwered in the Affirmative; fora Seal is 
not abſolutely necefſary to a Teftament, though ir may be fit and 
expedient. (&) For a Wi# not being properly and legally a Deed, 
may be good enough without a Seal, which is one eſſential part of. 
a, Deed; yet hath a Will the torce and effect of a Deed. (!) 
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Parr I. Of Teftaments and Laft Wills. 
CHAP. IL 


Of the ſeveral Diſftin@icxs or kinds of Teftaments. 


A Teſtament is either Solemu ( a) or Unſolenen, (b ) This though (+) L. hac con- 
the firſt aud greateſt diſtintion of Teſtamenrs, yet of leaſt 5/5 ©: 4c Teia- 
force or uſe with us now in England, 2. Teftaments are cither writ- injuft. rupe. & 
tex Or Nuncwpative, (c) 3. They are cither priviledged or wwprivi- Ty => 
ledged. (d) Of Priviledged Teltaments there are three ſorts, deteſta. ordio. 
whercof ſome are called Militarie Teſtaments 3 others are called |» 7, ubi 
Teſtaments only among the Tefiators own Children, and others fup-L + tit. 57. 
are Teſtaments to Char:table and Piows uſes. But it no Executor be 

named vr appointed, then it hath not the name of a Tettament, yet 

it ſhall retain the name of a Laſt Will, and comprehends one of 

theſe three, viz. cither a Codzcil, or a Legacy and Deviſe,or a Gift in 

regard or by reaſon of death, 


CHA P. II. 
Of Teſtaments Solemn and Unſolemn, 


FF Solemn Teſtaments are comprehended the Solemnities of 

the Civil Law 3 as the preſence of {even Witneſſes, their ſub- 

ſcription or ſubfignation 3 the making or expediting the a& of 

the Will it ſelf at one and the ſame time; with divers other So- 

lemnities neceffarily required by the Civil Law as Eſſential to a 

Teſtament, whereof we have no uſc here in England, being not 

obliged to fuch Ceremonies. ( a) | Ce) Tratt.de 
In Unſolemn Teſtaments the ſaid Ceremonies are omitted ; and —_— lid.z, 

ſuch are our Teſtaments here in Emg/and, wherein we are no fur- Cont.in cap.Stee. 

ther obliged than to the obſervation of fuch Requilites as are ne- 117 27odatis, 

ceſſary Fure Gentizm, which requires but two Witneſſes : (b) And & Brad. de "6 

laving in a Deviſe of Land, wherein Writing is alſo neceſſary, and pe k 

that it be made in the Teſtators lite time. (c)) The Teſtator (if he -£*) Mane. ubi 

pleaſe) may make uſe of more than two witneſſes, and procure I. Labs 

their lubſcription, yea for prevention of Forgery to every page of (</ *t. H.8. an, 

the Teſtament, but no obligation hereto. a 


CHAP. 


4 


(a ) Mynſ. Inft. 
de teſta. ord. $. 
Sed cum paulat. 


(b) Mynſ. ibid. 
6. fin. 


(cY L. hac con- 
fult. Cod. de Te- 
ſta. & gloC. ibid. 


(4) Auth. & non 
o>(ervato. Cod. 
de Teſta. & DD. 
whid. 


(e)) Ofc, Exec. 
cap» 2. 


Ef Y 6 H.6.Dyer. 
32. 


(g) Offic. Exec, 
wbi ſupra. 


Of Teftaments and Laft Wille. Paxr I. 
CHAP. Iv. 


Of Teſtaments Written and Nuncupative, 


1. Teſtament Written, what ? 

2. Difference between Deviſe of Lands and Bequeſt of Goods. 

3. Lands of Burgage tenure and' by Cuftome deviſeable, may 
paſs Nuncupatively. 

+ Naming  Executor not neceſſary in a Will, only for deviſe of 

Eonar. 

5. Notes taken in writing ſufficient for deviſe of Lands. 

6. Teſtament Nuncupative, what ? 

7. The Will whether Nuncupative or Written, in caſe the- 
Execntors Name be omitted out of the writing ? 

8, Law Caſes relating to this ſubjed, 


Wo 


A Written Teftament is {ach as at the time of making thereof is 
committed to writing, (4) By which words are excluded 
ſuch Teſtaments as are afterwards put into writing, For being firſt 
made by word'of mouth they ſtill remain Nwncwpative, notwith- 
ſtanding the reducing thereof into writing after the Teſtators 
death, (b) Among other advantages that a Teſtator hath by a 
written Will this is one that he may conceal the Contents there- 
of from the Witneſſes, (c ) which in a Nuncapative Will he cannot- 
do. And it is {ufficient, if taking his Will in his hand he ay unto - 
the Witneſſes, This is my Laſt Will and Teſtament, or herein is 
contained my Laft Will ; or other words to the like effeR. (4) 
2, As touching the diſpoſition of Land of Inheritance by Will, 
i& it be not fully, written before the Teſtators death, fo far at leaſt 
as concerns the diſpoſition of the ſaid Land, it-may not-be tor that 
ns made good by reducing it to writing after the Teſtators death; 
ut as touching, Goods and Chattels it may. (e)- Nevertheleſs if 
it be written before the Teſtators death,though it be never brought 


nor read to him after.the writing, thereof, yet is it good enough, 


and that not only tor Land, but alſo tor Goods and Chattels, pro-- 
vided that there be an Executor named, (f). And-this {hall be a- 
Will in writing and not verbal only, yea though it.want.the ſub-- 
{cription of the Teſtators Name. (g) For many cannot write at: 
all, and ſome want hands : Nor is the ſubſcribing the.name of the. 
Maker any efſential part of a Deed, much leſs of a Will, which 
needs not traling as a Decd doth, 
3. Lands and Tenements- deviſcable by Cuftome may paſs by:; 
a Nun-- 


Parr. 1. Of Teftaments and Laſt Wills, 5 


a Nuncupative Will for any time whatſoever 3. for in a-Deviſe of 
Lands, Tenements and Hereditaments held in Burgage-tenure, it 
is not neceſſary that the ſame ſhould be written, becauſe ſuch may 
paſs ſufficiently by Will Nuncupative, (b) becauſe ſuch Lands (?) Swinb. rart. 
were deviſeable before the making of the Statute of H. 8, enabling: ©. 
to deviſe Lands, Tenements and Hereditaments by Will in writing 
in the Teſtators life-time, which cannot paſs by a oy ghee Te- 
ftament or Will- without writing : (4) So that Lands of Burgage- (5) $rar. f. 3. an- 
tenure, and by Cuſtome deviſeable may. paſs Nuncupatively , 3*<* 
though- Lands of other tenures are not devilcable but by Will in 
writin 
4 Though the naming or appointing of an Executor be efſen- 
tial to conſtitute a Teſtament or Laſt Will, yet this properly rcters 
only as to Goods and Chattels 3 tor'a man may-by-his Laſt Will in 
writing deviſe his Lands, Fenements and Hercditaments, though 
he make no Executors, becauſe an Executor hath nothing to % 
with the freehold of Land. 
5, It the Writer doth only take Nozes from the mouth of the 
Tettator of his Laſt Will, for the deviſe of Lands, Tenements and: 
Hereditaments, and afterwards write the fame, but-the Teftator 
dies before it be ſhewed unto him ; yer this is -ſtifficient for-a- Wilt 
in writing, for the coveying ot- Lands, Tenements: and” Heredita- 
meuts. (k&) Likewiſe it is ſufhcient it Notes or Articles be made (& Dyer i 
and read to the Teſtator, though the ſame be not iugroſſed at large (auger on 
or in form of Law-until after the Teſtators death.. (1 )- (1) Ibid. ſup. ult 
6. Teſtaments are called Nuwenpetive, when the Teſtator with-- jo cajuilan 
out any writing doth declare his Will before a ſufficient number of 
Witneſſes; (m) and ſuch Nuncupative Will is of as great- force (=) 1nf. de tef. 
and efficacy (except for Lands, Tenements and Hereditaments) as 97433 mn 
any written Teſtament; (#) Yea this verbal, oral, or Nuncapa-: teta. 
tive Will, being after the Teſtators death reduced to writing, and 34 ena 
having the Court Seal affixed thereunto, is of as good validity cupar. Cdetefta. - 
touching the difpoſat of Goods and Chattels,as it it had been writ- 
ten in the Teſtators lite-time, (o_) (0) Stat:'26 HLBS. 
7. Although many Legacies be made-and written in a Will; 5.& 5H. 5.& » 
and many things expreſſed to be done, yer if no Executor be na» +15 + Eliz-: 
med in the writing, only. A- and B. by word of mouth appoint- 
ed to be Executors z this ſhall not amount to a Will in writing, 
but to a Nancxpative will only, (_)- becauſe one cſential part of (72 Offic. Exec. . 
the Will, (viz. the appointing of an Executor )-is omitted out of "_ 
the writing, Nay, the appointing of him Executor, who is na- 
med in ſuch a Note lett with C. D. .is no fufhcient making of an (41 gn, 5. 
Exccutorat.all. (q) Noris the appointing of any one by a doubt- $09 
tall and uncertain Name a ſufficient making either of an Execu- ,}\9 


: , Ho" r) Inſt.d - 
tr/os.'Legatary, (T7). unleſs fome. other ſufhcient cucumftance ths C—_— 
"doth 


Hugh. Abridg. 
verb, Wills aud 
Tejt aments, 


Trin. 11 Jac. in 
C. B. Ceſar and 
Lakes Caſe. 
Adjudzed acc. 


Brown and 
Browns Caſe. 


M. Anderſ. Rep. 
Caf. 85. 


o ? 
j RP f : 


Mich. 4 & 5 P.& 


_ Of Teftaments and Loft Wills, Pax I, 


doth make it plainly appear whom the Teſtator meant; (o tender 
and cautzous is the Law of faxing the intereſt of any upon meer 
doubts and uncertainties, 

8. A man took Notes of a Will of one who lay Gck, and after- 
wards he drew up the Will in writing, but the tick perſon dycd 
before it was ſhewed to him. Yet it was the opinion of the whole 
Court, that the ſame was a good Will within the Statute of 32 H 
8. to convey Socage Land. Trin. 6 E, 6. Dyer,72. So was it ad- 
judged in 4 and 5 Eliz. in Hintan's Calc, where Articles were read 
to the Deviſor concerving the diſpoktion of bis Lands, and the 
Articles were written and engrofſcd after his death; ard yet it 
was a good Will within the faid Statute of 32 H, 8. | 

A may intended Land'to F. $, for lite, the remainder to Z.D, 
and before the remainder was written the Devilor dycd. It was 
the opinion of the Court, that the ſame was a void Devilc tor the 
whole Lands within the Statute of 32 H. $8. becauſe that the one 
did depend upon the other : But in that caſe it was holden, that 
it .a aan (ciſed of two. Acres, intends one of them. to 7. $. and 
the other to 7. D. and the Deviſe to one is written, but the De- 
viſor dyeth the 'Devife of the other Acre to the other is 
written It is a good Deviſe for the Acre which is written, but 


— —— not for the other Acre. 


. Brought Writ of Entry in nature of an Aſſize againſt his Fa- 
thers Wife, The Caſe upon Evidence was this, viz. H, B. the 
Plaintiffs Father, and Husband of the faid Wife, being ſick at Low- 
don (ends for A. deſiring, hum-to write the Laſt Will: and Teſta- 
ment of his Lands. 4. defires B. to declare what he would bave 
his Laſt Will and Teſtament to be, and who to be his Executors, 
whereupon A, wrote ſhort Notes of his Laſt Will, and every Le- 
gacy, and who ſhould be his Executors, then return'd to his own 
Houſe, there wrote the ſaid Will in Order and Form, and there- 
with returning to the Houſe of H. B. within halt an hour atter 12, 
intending to have read the fame unto him, was then told that the 
ſaid H. B. dycd at twelve of the cleck yutt before. Whereupon 
A. delivered the ſame to the Executors that were therein named. 
The Wife entcrs on the Teſtators Tenements, and what was De- 
viſcd to her, the Son enters upon her, the Wite re-enters, where- 
upon the Plaintiff brought his Writ. The Opinion of all the Jus 
ſtices was, That it was a good Will in writing, according to the 
Stat, of 32 H. 8. and declared their Opinion on the Evidence 
given; whereupon it paſſed for the Wite, and ſhe enjoy'd the 
Land, 


CHAP, 
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Parr I. Of Teftaments and Laſt Wills. 


CHAP. V.. 


ad. 


of Teftaments Priviledged «nd Unpriviledged. 


1. Teftaments Previledged what, ani bow many kindls thereof, 
2, Military Tetememts, their priviledges, | 
. Teſtoments made in favonr of the Teſtators Children, theiv 
priviledzes, 
4. Teftaments made for good and pioxs uſer, their privileges, 
5. Teftaments Unpriviledged, what ? 


$. = 
OE. Priviledged are ſuch as are ;— by ſome fpe- 
t 


cial freedome or benefit contrary to the common courſe of 
Law, (4) orby ſome ſpecial treedome are diſcharged trom the 
uſual Aro and Obſervations of Coramion and General Law ; 
whereof there are (as in the ſecond Chapter) chiefly cheſe three 
kinds, vis 1. Military Teftaments. 2+. Teſtaments made in 
tavour of the Teſtators Children. 3. Teltaments for good and 
pious uſcs.. 

2, The priviledges of Military Teſtaments, or of 2 Teſtament 
made by a Souldier are many, bur chiefly theſe Four ; viz. 1. A 
Souldier is not difabled from making his Teſtament by any of thoſe 
impediments which diſable others, unleſs tor want of Reaſon, or 
other like grand cauſes whereby he is difabled Fare Gentinm, (b) 
2. Whereas divers perſons are prohibited from being Executors or 
Legataries to other perſons, yet the Law doth not fo prohibite 
them from being E.xecutors orLegatariesto a Souldier;fave in ſome 
very few C tally limited in the Law. (ec) 3. Souldiers are 
clearly neninel fro 
Civil Law-in making of Teſtaments. (4) 4. Whereas: no other 
perſcn-can dye with two valid Teſtaments, yet a Souldicr may, 
and both Tcftaments ſhall ftand good according to the intent or 
meaning of the Teſtator. (e;) Other priviledges there are. pecu- 
Itar to Souldiers-in making their Teſtaments, but they being many, 
(f) it would not anſwer the defign of a Compendium to make a 
; ny thereof, Only let it not here eſcape our Obſervation, 
that theſe Priviledges belong only to ſuch Souldiers as are in ex- 
pedition or actual Service - war, (g) and not to ſuch as lye ſafely. 
and ſecurely. in ſome Caſtle, Garrilon, or other like place of de- 
tence. (b) 

3. The priviledges of Teſtaments made.it: favour of -the Te- 

ftators 


7 


( a ) Mant. ubi 
ſap. lib. 1. tit. 57+ 
in hn. 


(b) Mynſ. de 
Mitir Teftin pr. - 
(<) Bart. in dic, 
re 


(4) 1. Divas. £ 


from the obſervation of the Solemnities of the P37 


i. 

(7) VaſqQde ſhe- 
ceC[. reſo). li5 2, 
$. 20. ubi enu- 
merat 70 Priri- 
legia militibus 
indulta. 

( £ |. pen. C. de 
reſt.mil. & Mant. 
ubi ſup.l. 6-tir.r. 
nu. 32, $. fed 
hactenus. Int. de 
mil. ret. & Gail.-- 
ObL 138, 


(+) MynC. 6.Hlis 


q 15-4 hn. - 
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ſtators Children, are chiefly theſe three, viz. 1. If two Teſta- 
Ments be found after the Teſtators death of divers tenures, and it 
appear not which of them is the latter Teſtament z In this Caſe 
that ſhall be preſumed the latter, and fo. prevail, which is made 
(i) Bart.inl.z, in favour of the Teſtators Children. (i) 2. The Teſtament made 
$-1- debon-poll: in favour of the Teſtators Children, is not fo eaſily revoked as 
Clar. $. teſta.q. poſhbly other Teſtaments rhay be. (k,) 3. A Fathers Teſtament 
(k ) Auth. hoc 2MODg bis Children ſhall take effect, though there be no Witneſſes 
int. Liberos, cod. tO prove the ſame, being written or ſubſcribed by the Teſtators 
1 2-& Glo 12nd, or by him procurcd to be written by ſome other. (1) How- 
(Bald. Paul.  beit theſe two laſt Priviledges by the Cuſtome of England, the lat- 
in Frags ter of them eſpecially,are common to all Engliſh mens Tcſtaments z 
fine C. de Teſta. fo alſoare all other priviledges which the Law doth indulge to 
{uch Teſtaments inter Liberos, 

4. The Priviledges of Teſtaments made for good and pious 
uſes (being ſuch as are made to Orphans, Widows, Strangers, Pri- 
ſoners, Lame and Diſeaſed perſons being. poor and indigent, to 
Hoſpitals, Schooles,Colledges.alſo for the redemption of Caprtives, 
repairing of City-Walls, Bridges, and ſuch like) are chiefly theſe 
four 3 viz. 1. This kind of Teſtaments may be written with 
ſtrange and unaccuſtomed Characters, yet ſhall be good and effe- 

OO Etual. (m) 2, If the Teſtament ad pios wſas be found Cancelled, 
n3&Tyra. de and it be not known whether the Teſtator did willingly cancel 
Privil. piz Cauf- the ſame, the Law preſumes it to be unadviſedly cancelled , where- 


wad as in other Taſtaments the contrary is preſumed , but in this kind 
of Teſtaments ed pios wſis, if it be not certainly known that the 
Teſtator did wittingly cancel the ſame, it ſhall be in effect as it it 
(a) Corar.in Þad not beencancelled at all, (#) 3. In this kind of Teſtaments 


Rube tef.part- it is {ufficient that the condition (it any be) be obſerved and ac- 
Fe 112-4 compliſhed by other means than according to the preciſe form of 
2.n.3. the condition, (0) Whereas in other Telitaments or Legacies, it is 
hs Tyraq-u5 not ſufficient unleſs the condition be preciſely oblerved. (p) 4. The 
(p) 1. Mevius. & Teſtament ad pios wſi is not void in reſpect of uncertainty, as 0- 
deCnnd. & dem, ther Teſtaments are. (q) And generally moſt Priviledges that do 
(4) Bart. & J»- bclong to other priviledged Teſtaments, do belong allo unto this 


fon. in 1. 1. C.de 
eacrof. Berl. & Teſtament ad piosr wſws. 


Graf. Theſ.Com. 5, Teltaments Vnpriviledged are ſuch as have not any benefit or 
—_ 9AnMt" freedom above, or contrary to the common courſe of ordinary 

Law,but are generally obliged to the obſervation of ſuch Requilites 
as the Law regularly appoints tor all Teſtaments. 
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CHAP. VL 
of Codicil, 


t. The —_ and original of the word, 
2, The definitiYÞ of « Cadicil, 
. Codicil'may be made with or without writing, before or «f- 
ter the Teſtament, X 
4. Who may make a Codicil, and whether more Codicils than 
one may conſt together ? 


I, Codieil in the Etymologie thereof, doth ſignihe a little 
Book, Codicilws being, but the diminitive of Codex: you 
may if you pleaſe call a Teſtament a « [ om a Codicil a 
little Book.or writing. The Origit e Codicils was meer- 
ly occaſional ; for when bet reaſon of the multiplicity of legal So- 
lemnities requiſite to a Teſtament, whichare of ſo to a Codicil, 
the Teſtator tailing of ſufhcient on_onuy to make a Teſtament 
Solemn, was enforced to fly to the refuge of a Codicil for decla- 
ration of his Will to be pertormed poſt mortem '; Or otherwiſe as 
additional to the Teſtament, touching ſomething therein omitted; 
or explanatory to it, touching ſomething t IguOus 3 Of 
derogatory to it, touching ſomething therefrom to be detrated. 
2, Every man that writes of this Subjet abounds in his own 
ſence touching the definition of a Codicil; but he will be found 
leaſt in errour who defines a Codicil to be the juſt Sentence of our 
Will, touching that which we would have-done after our death, 
without the appointing of an Executor.” (4) Yet here obſerve, (-) Mantic. 1». 
that the word | Ft] is not ſo comprehenfive in this caſe as in *** 
the definition of a Teſtament; for here it dvth not ſignifie thoſe 
Solemnities and ritual Formalities which are Teftamentary, but 
only an excluſion of illegalities, and incluſion of, ſuch perfeQtions 
as are conliſtent with the nature of a Codicil z ſo that we may not 
improperly inter, That a Codicil is a kind of an unſolemn Laſt 
WilL (6) (b) Graf. The: 
3. A Codicil may in effe& be made either in writing or with- 527 2%; $:©o- 
out it, (ec) provided you do not call it a Nuncupative Cadicil, that (« G!of.in Rub. 
being an abuſe of words for if a Codicil may, as aforeſaid, be cal- oe 
led a Little Book or Writing, it is improper to call it Nuncupa- Rub. Invtie. & 


tive z therefore although all the _ and force of a Codicil may efmb. int.de 


be made without writing, yet being ſo made it*may not other- 

wiſe than nogunly Ind abuſe be termed a Codicil , but*ra- 

ther ſomethin o Codicilli, and which hath the full force and 

effect of a Codicil, Alſo a Codicil may be made as well by _n 
C w 
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) 1. conficiun- who dieth Inteſtate as by him who dieth Teſtate. (4) Neither is it 


tur in prin. |. de 


jure Cod. & 5. material whether it be made before or after the Teſtament 3 (e) for 


5 por > Init. in both caſes it ſhall be reputed as part and parcel of the Teſta- 
(+) 1. con5c:ibid. ment, (f)) and to have equal force with it; unleſs being made 
(/) Ligel. meth before the Teſtament it be revoked in the Teſtament, or be con- 
L g. c. 23. trary to what is contained therein. (g) * 


(g) Myning-poſt ,.. Perſons capable or incapable of makigg Teſtaments are cven 
tantum. Inſt.de ſach alſo as to Codicils (6) Yet a man may die with divers Co- 
37 an; dicils, and the latter ſhall not (asin divers Teltaments) null the 
in |. 2. de Legib. former, fo as the one be not contrary to the other. (i) And if in 


dg 5. wel ſuch Codicils (it not appearing which was firſt or laſt) one and 


<1 the ſame thing be given to one perſon in the one, and to another 
ponar. Cod. de perſon. in the other, the Codicils are-not void, but the perſons 
Co & DD. cr named ought to divide the thing equally betwixt them.(k,) 
pant ne — ; _ a— 
+ Mk 
CHAP. VILE 
What Perſons are incapable of making Teſtaments 
- or Laſt Wilks, 


R Egularly every perſon hath ful Power and Liberty to make 

(a) Inſtit. quid. a Teſtament or Laſt Will, (s)) and therein may diſpoſe of 

non eſt perm-ſ3e+ js Goods and Chattcls, () except ſuch perſons as are probi- 

ibid. bhited by Law or Cuſtome, (ce) whereof ſome are prohibited be- 

 / may 4 & cauſe they want Diſcretion; ſuch are Children, Mad Folks, Idecots, 

(OMe betas Old Perſons grown Childiſh, and ſuch as are drunk :. Others, be- 

_ 6) ig cauſe they want Freedome and Liberty; ſuch are Villains, Cap» 

q >6.0u.1-*  tiyes, and Women Covert : Others, becauſe they want ſome of 

their principal Senſes ;, ſuch ate the Deat, avd Dumb, and Blind : 

* Others, becauſe they are Criminow ;, ſuch arc Traytors,Fclons, wil- 

full Self-murtherers, andthe like. Others, becauſe of certain Le- 

gal i #3 ſuch are Out-lawed Perſons, men at the point 

of Death, Alien Enemies, and ſuch others. But here Note that 

all the ſaid perſons are not in all caſes abſolutely and utterly in» 

teſtable z for that ſome of them are inttfiable, but in ſome Caſes 

-only, as will more diftinly appear hereafter. Note alſo, that 

(4) Cook, Int, the King, his Heirs and. Succeſſors may lawfully-make their Te- 

part. 4-<22- 74;  ſtaments, and that Execution ſhall be done of the ſame. (4) The 

Cieat. Rot-bar, Lord Cook, makes mention” of the Teſtament of King, H. 4. and 

a6 R-2-9%1 bis. Executors refuſing, the: Arch-Biſhop of Canterbury was to 
H. $5.1, LN grant Adminiſtration with the. Teſtament anncxcd. (e)- 


CHASE. 
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"CHAP. Vit 


of perſons Inteſtable by reaſon of the want of Diſcxetion. 


1, Of Children in Minority, 

2. Of Mad Perſons; and of Inſanity, 

3. Of Ideits or Natural Fools. 

4. Of Perſons grown Childiſh by reaſon of Old Age. 

5. Of ſuch ar are Dru 

6. Law-Caſer relating 16 the third Paragraph of this Chaptey. 


' N Infant-Male at the Age of fourteen years, and Female 
at th& Age of twelve years, may make a Teftament touch- F/ | 
ing Goods and Chattels (4) although both Sexes in conſtruti- potine. 
on of Law are Minors or Infants untill the Age of twenty one 
years, (b) till which Age ncither of then can make any Conveys & 1. fifrarer. C. 
ance of Land good in Law. (c) Ant before the: ſaid reſpetive pitta fr 
Ages of twelve and fourteen years neither of them: can make 2.::. 12. 
any Teſtament at all, no, though. it be ad pior ſk : (d) But at ©) [.— 
the accompliſhment of the ſaid refpe&ive Ages each of ther may, 12. e. 28. 
even without the conſent of his or her Guardian (e) or Parent, 5 34% 
if they have atiy Goods in their own right, make a Teftament (4) JaC. in dia.L 
thereof, (f) though uot of Lands of Inheritance, (x) unleſs the ({,37E",. 
Fer pres the place grape, we forit. (b) But before the _ > — wht 
id x ive Ages neither of their Teſtaments is , though { : 
made by the Sian and with the conſent wes Guardi- SL — AFB 
ans3 (4) yea, though they afterwards attain to the ſaid Ages, and muon 
then negled to ratihe them : (&,) But if heor ſhe hath attained ©) Jaſubi ſapra. 
to the laſt day of the faid Ages ot twelve or fourteen years, the = mp 
Teſtament ſo made by him in the very laſt day of the Age of Pemil & teſt. 
fourtecn years, or by her in the very laſt day of the Age of twelve 
years is as good and lawful, as if the faid day were then already ,, .., 
expired z (1) or if after the accompliſhment of the ſaid Ages re- Cee. ii Bore 
{peQively, he or ſhe doth expreſly approve and ratifie the Teſta- | 
ment- made during their minority, then is the ſame made good (2) Paulde Cate 
and effectual by this new declaration thereof. (m) | ter. C-quiteſta. 
2. Such as are Mad perſons can make no Teſtament during the: TT EY 
time of their infanity of mind , (#) no, not ſo much as ad pios C. quiteſta. fac. 


»ſws. (0) Nay, the Teſtament made at ſuch a time ſhall nor be Part. T5 


good, though afterward the party recover his former underſtand- ©. de $acrob 

wg (p) howbeitif ſuch Lunatick perſons have any Lucida in- JF rk 

tervala, or intermitlions, then! during the time of ſuch freedome otum. 

trom the Lunacy they may” make their Teftaments 'betwixt the” (4) bid. & 6a, 

fits. (q) And here Note, that every perſon is preſumed to be of” {; —_— 
C 2 pcrtect 
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Cr) Bart. in 1 rfe& mind and memory until the contrary be proved. (r) So 
Codiclin Cod. ao he that objeceth Inſanity of mind muſt prove the ſame; (cr ) 
(+) Bart. did. for which it is ſufficient if he prove, that the Teſtator was beſide 
himſelf, or had loſt his Reaſon but juſt before he made his Teſta- 
ment, though he prove not the Teſtators madnels at the very time 
C2 Gleſine. fin. of making the ſame, (t) unleſs the contrary be proved, or circum- 
weft © 2 * ances to induce a contrary preſumption. (x) For it is a very 
«) Mantic. ubi tender and difficult point to prove a man not to have the ule of 
+ 19-2-tit5- his Reaſon and Anderſtanding 3 therefore it is not ſufficient for the 
| Witneſſes to depoſe that the perſon was mad, unleſs withall they 
$2 Baldin di. render upon knowledge a ſufficient reaſon thereof. (w) Neither 
Maſchard. de is one Witnels ſufficient to prove a man mad, (x) nor two, in 
protat. ver. fu- cafe the one depoſe of the Teſtators madneſs at one time, and the 
(x) Math. ibid. other of his madneſs at another time (y) but bothegreeing in 
GOES time, if then the one Witneſs depoſcth of one mad a&, the other 
of anothey mad a&t at one and the ſame time, theſe ſufficiently 
prove that the Teſtator was then mad, though they do not both 
A fry many depoſe of one and the fame mad act. (z) But in contrary d 
fitions theſe Witneſſes are to be preferred, which depoſe that the 
nap eoriel.- Teſtator was ſound of memory. () And if he uſed to have ſome 
de Teſt. Con.4. intervals of Reaſon, and it be not certainly known whether the 
te Teſtament were made in or out of his fits of Lunacy 3 in this caſe, 
if no argument of frenzie or folly can be colleed by the Teſta- 
ment, it ſhall be preſumed to be made during the intermiſhons of 
Ck) Graf. The: the Lunacy, and {o adjudged to be $00d z (b) yea, though it can» 
Tom Opin-rerd. not be proved that the Teſtator uſed to have any clear and calm 
Vaſ, de Succeſs. jntermithons at all, provided the ſame Teſtament be wiſely and 
Ge 29-29% orderly made, (c) otherwiſe not. (4) For in this caſe, the leaſt 
& Boer: 4: 23.3 word ſounding to folly is ſufhcient to induce a prefumption that 
GC r.nu. 13. the Lunatick perſon. had no intermiſhon of perfect: Reaſon aud: 
(<) Bald, &-An- found Memory at the making of ſuch Teſtament; for oue fooliſh 
Bariofum. - word.in that caſe may fruſtrate the validity of the whole. (e) But 
() Angel. did. if a man who is of good and perfe&t Memory, maketh his Will, 
and afterwards by the viſitation of God, he becomes of unſound 
Mcmory. (as every man for the moſt part before his death is) this 
A of God ſhall not be a Revocation of his Will, which he made 
when he was of good and perte& memory. Cook, 4. part 124. Be- 
werlyes Caſe. . 
3. Ideots are likewiſe excluded from making Teſtaments, nor 
CF) e.R/$.29. may they. diſpoſe either of their Lands, (f) or of their Goods 3 
G5 $i havd. in (£) But he that only is of a mean capacity or underftanding, or 
Rwb.C. quite. one who. is as it were betwixt a man of cxdinary capacity and a 
- Sin. de fook ſuchan one is not prohibited from making a Teltament, (b) 
—_——— provided that he hath underſtanding cnough to conceive what is 
ws the natare of a. Teſtament, or Laſt Will, being well informed: 


% > 
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thereof 3 otherwiſe he being deſticute of ſuch underſtauding is 
not fit to make a Wall. (z) Here Note, that by the Laws of this Ag neng 
Land, be that can mcaſure a yard of cloth, or rightly name the Marg. de wia- 

dayes of the week, or beget a Child, ſhall not be accounted an *** 

Ideot or a Natural Fool; (k ) yet it will not be indiſputably (4) Term of Law 
ranted, that an Ac fo Natural as the bepetting of a Child can _— 
fo qualife a Natural Fool as to render him in the charitableſt con- Prerogat. Kegis 

fiructiou of Law Tecſtable. For if he be ſuch a Natural Fool, as 

that though of Lawtul Age, yet cannot declare of about what 

Age he is, nor number twenty, nor knoweth his Natural Parents 

by their ſeveral names and Relations, or the like calie queſtions, 

ſuch an Ideot is undoubtedly inteſtable. (7) Notwithſtanding all 0a Ann Dy. 
which , if.it may appear by ſufficient circumftances and conje- * * 
Etures, that ſuch Ideots had the uſe of Reafon and Underſtanding 

at ſuch time as they did make their Teſtaments, then are ſuch Te- 


ſtaments, good in Law. (m) (2) Ron 
4- Poſes grown Childiſh by reaſon of old Age can no more mar 


make their Teſtaments then Children z(x) yet old Age alone doth Po 
never deprive a man of the power of making his Teſtament : Pretis. de inter- 
Co) But when a man, by reafon of extream old Age, is become ſpars vote. 
even a Child again in his Uudcrſtanding, or rather in the want 4 — 
thereof, or by reaſon of extreme old Age, or other infirmity is bt foro wp 
become ſo forgettul, that he nuw knoweth not his own Name, _ 
he is then no more fit to make a Feftament then is a Natural Fool, 
or Child, or Lunatick perſon. (p) (pY1. fn. C.de 
5. Such as are Prank, during the time of their being Drunk "+ inf. 
can make no Teſtament that fhall be good in Law : (q) yet un- (vc, 4. 
derſtand this, as only when he is ſo exceſſively drunk, that he is SucceC. erea. 1. 2.. 
altogether deprived for the time of the uſe of Reaſon and Under- 9% 2s. Hoqul - 
Randing, being, according to the Flaggon-phraſe, as it were dead- Fretis. ubi pra. 
drunk ; for it he be but ſo drunk, that his Underſtanding is but £38: +5 
ſomewhat cloudcd and obſcured, and his Memory but troubled, 
he may in that caſe make his Tettament, and it may be good in 
Law. (r) (r) Idem Vaſqs 
6. A. Exccutor of }. S. broughtan Account againſt B. as Re- w+] — 4 

ceiver of the monies of the ſaid F. S. upon Ne wnq, Receiver 

leaded : It was found for the Plaintiff, and Judgment given, that 

e ſhould Account ; and being in Cuſtody upon a Capias ad Com- 
putandums;, he was found in Arrearages, and his body taken in 
Execution. Afterwards the Will was made void in the Ecclefi- (20) 3 Fiz 
aſtical Court, for that the ſaid . S. was an Ideot from: his birth 3 yr ——_ 
which being certified by Writ mto the Chancery, and thence by #47-in Br. Dr 
Mittimus into B., R, an Audite Querela was brought by B. fetting «»« #:44. 4. 
torth all the ſaid matter, whereupon the Court demurr'd. (20) It jjin on, verbs. 
was ſaid by Cook,, That in 35 H, $.. It had been Adjudged, Thet menz.. wm 
is that Cale the Audite Querela did wall Lie. The. 


T4 


(24) Trin, 3t. 
Eliz. in B. R. 
Cook. 6.part. 243. 
The Margue)s of 
Wincheſters Caſe 
17 Hughs Abre4g- 
ment, ibid. 


(1) Broo. A- 
bri lo. tit. Villen. 
& Perk. tir. 
Grant<«. fol. 6. 
(6) Dr. & Stu. 
I. 2.0.42 

(-) Broo. ibid. 
Niu. 7% 


(-) lbid. n 1. 6Z- 


(Leu qui, 
de Teta.k Brac, 
lIi5.2.9. 16.0.5. 
(ft) Di.L 


enr's qui. 

(8) Lratin & de 
Carti”., & Grak. 
Thei. Corn Onin. 
6. tea. g. 25s. 
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> The: Marqueſs of Wincheſter, by his Will in writing (as ſuppo- 
fed) Deviled divers Mannors to his Reputed Sons, Deviling tur- 
ther, that they ſhould fell divers Mannors, and alſo bequeathed 
Plate, and other Legacies to them, This Will was aſſayed to be 
Proved in the Prerogative Court ; but it appearing by circum- 
ſtances, the ſaid Marquels to be Nor compos mentis at the time 
when the ſuppoſed Will was made, it was moved for a Prohibi- 
tion in B, KR, becauſe a' Will toaching Lands, and a Will cons 
cerning Goods were both mixt together , and that in Caſe they 
ſhould” there proceed as to the Goods, the fame would prevent 
the Tryal in the Kings Bench, where a Will for Land thall be 
Trycd ; tor which Reafon a Prohibition in that Caſe was gene- 
rally awarded.  2.;In that Caſe it was refolved, That a Teſta- 
tor at: the making; ot his Will ought to be of a memory, not only 
to an{wer to ordinary and familar queſtions, but alſo to have a 
diſpoſing memory, fo as to be able to make a difpoſition of his 
Lands with Reaſon aud Underſtanding ; and that That is ſuch a 
memory, which the Law calls Sane Memorie, 


_ 


CHAP, IX. 


Of. Perſons lateſtable for want of Freedom-6r Liberty. 


1. Of Villaines, 
2.. Of Captives, 
3. Of Priſoners. 


'P Illaines are Inteſtablc, it their Lord by Entry and Seizing 
take and cnjoy all their Lands and Goods, (2) otherwiſe 

their Wills are not void, but by ſuch Entry and Scizing betore Pro» 
bate they become voidable z (b) Except of ſuch Goods, whereof 
ſuch Villains were Exccutors to others; for of fuch Goods they 
may not only make their Wills, (c) but alſo maintain ations 
even againſt their Lords, . in cale they ſhould: take from them 
fuch goods as they have by Exccutorthip. (4) But of this there 
is little or no uſe with us now here in Exzland, as in former times. 
2, A Captive, during the time of bis Captivity, cannot make a 
Teſtament, (e) yea, though he afterwards make an eſcape, yet the 
Teſtament made during the Captivity is void ; (F) butit it were 
made bctore his Captivity, then atter- his elcape or enlargement it 
ſhall be as good in Law as it be had not been Captive at all. (g) 
Likewiſc he that is alive and in Captivity (for the upholding of his 
Will which he made in his Libcrty ) is tcigncd by a Legal idtion | 


.* 
-— Cots 
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be dead the hour before he became Captive 310-that if he dye in 
Captivity, yet is his Teſtament ſo tmade beftote: his Captiyiy al- 
towed, and his Excecutor ſhall have all his Goods as it he. had 
dicd the day before his Captivity. (Þ) Likewiſe it any perſon be +) 1. lege Cor- 
taken by a Pirate, Turk, Infidel, or Chriſtian, with whom open ** * de Tetta 
War is not proclaimed, he fo taken remaineth a Freeman in con» 
ſtruction of Law as to Telſtability notwithſtanding fuch Capture, 
and therefore his Teftament made during ſuch reſtraint ſhall be 
good. (1) , (41 quia La- 
3. Perfons condemn'd to ual Impriſonment cannot make 7099 © 6 
a Tltament; (&_) Buta ks kde only tor debt, or the (5 )#anor. in 
like, is not thereby diſabled to make his Teſtament, (7) or is his ———— 
Teſtament void, except it be made in the favour of him at-whole 1het Com. 
Suit the Teſtator is impriſoned; on purpoſe to extort the fame (7 fry are 


trom him. (m) Cod. $i quis aq. 

reſt. prohib.w. 5. 

( m) 1, qui carce- 

kat ea yen. #. quod me- 
. tus cauſa, & 

Mant. ſup. 1. 1; 


C H: A P. X.. tit. 7.1% 2+ 


Of Women Covent. 


r. Women Covert Inteſtable as to Lands, 

2. They are Inteftable as 10 Guods without the Huchands Licenſe, 

3+ They are Tetable as 10 Chatrels by Executrixſhip. 

4» They are Teftable as to things meerly in ation, whereof they 
were not peſeſſed during Coverture, 

5. Whether they may accept Execatrixſhip without their Hus- 
band; conſent, or the Hwband Adminitter in caſe of their re- 
fuſal thereof. | 

6. Caſes in the Law concerning this Subjefs. 


r..'ÞHat Women Covert axe Inteſtable for want of Freedome is 

not fuch a general Rule in Law as to exclude all exccpti- 
ons.. It is true, a married woman cannot make her Teſtament of 
any Lands, Tenements, or Hereditaments, (4) ſpecially ſhe can- (9) $9134 H8. 
not deviſe the ſame to her Husband, (b)-though ſhe were not (b) : cools &- 
thereto conſtrain'd by him, but would do it of her. own accord 977% i Dew 
freely and voluntarily, and though ſuch Teſtament were made ye 
before hex Marriage with ſuch Legatary-husband.. (c)- And albeit © <) Arp. 6. ao; 
the Wife ſurvive the Husband, yet the Teſtament made during 9; 2: mod. 
Coverture -is not good. (4) But yet if after her Husbands death (+) c. non frma- 
the _ and confirm ſuch Teſtament, made under Coverture, 5.1 Qu 
then this new Conſent or new Declaration of her Will makes the Legit 3. 
Deviſe good... (e) Alſo, ff the Tefiament were made betore Mar- bc A, vor 
zlage, 


- 
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CIC, & Broo. rit- 
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Bratt. 12. 26.% 
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(=) Perk. tir. 
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s7- 

( n) Ibid. 

(©) Brook. ubl 
ſupra. 
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riage, and ſhe out-live her Husband, it ſhall be good. Cf) Alſo, 
where power of ſelling the Teſtators Land is given to a Wifc- 
Executrix, there ſhe may ſell even to her own Husband, (g) or 
to whom the pleaſe. 

2, Ot Goods and Chattels the Wife cannot make her Teſtament 
without her Husbands Licenſe; (þ) for all the Goods and Chat- 
tels which the Wife had at the time of marriage, (i) and all the 
Chattels real" (it he ſurvive the Wite) belang unto the Husband 
by vertue of the ſaid marriage. (&,) Yet by the Husbands Liceuſe 
ſhe may make her Teſtament even of his Goods, (1) yea, though 
the Husband underſtand not of his Witcs Will, yet it atter Pro- 
bate thereof made by the Executors he deliver them the Goods 
therein Deviſcd , he thereby ratifhes the Teſtament , though he 
were not privy to the making thereotz (m) tor the Goods being 
once delivered by him according to the tenour of the Will, it is 
then too late for him to revoke the ſame 3; (#) Otherwiſe not- 


- withſtanding his Licenſe given her to make a Will of his Goods, 


he may revoke the ſar at any time before the Probate thereof, (o) 
Or otherwiſe having made her Will by her Husbands Licenſe, he 
may chuſe whether he will ſuffer it to be Proved ; for his Conſent 
is neceſſary as well ta"the” Approbation as to the hrit making 
thereof. And this extends allo to the Goods which ſhe had in 
her own right before marriage, for thereby immediately all Chat- 
tels perſonal, and Goods movcable are ſo deveſted out of her into 
her Husband, that although ſhe ſurvive him, yetthey return not 
to her again, but go to her Husbands Executor or Admigiſtra- 
tor, 

3- Touching Goods which ſhe hath as Executrix to another 
the Caſe is otherwiſe, for ſuch do (whether ſhe or her Husband 
live or dic) ſtill remain in and to her only, whereof (he may make 
her Will without, her Husbands conſent, (p) and him (it ſhe 
pleaſe) Executor, for otherwiſe he may not have them after his 
Witcs deceaſe, (q) becauſe of ſuch goods (the Wife dying with- 
out will) the next of Kin to the Wites Teſtator may take the Ad- 
miniſtration, as ds bonis non Adminiſtratis, (r) And here Note, 
that though the Wife being Exccutrix to another, may without 
her Husbands Licenſe make her Teſtament of fuch Teſtators 
Goods, yct the may not bequeath them by Legacy without ma- 
king an Executor, (5) But if the Wife be made as well Lega- 
tary as Exccutrix, and ſhe accept of the Teſtators Goods, not as 
Exccutrix but as Legatary, in this caſe ſhe cannot diſpoſe of the 


- aid Goods by Will or otherwiſe without the Husbands conſent ; 


tor by accgpting them as Legatary ſhe makes them her own, and 
con{equently her Husbands, (t) And Note turther, that although 
the Wite bcing Exccutrix, may j without her Husbands Licenie 
make 
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make her Teſtament of ſuch Goods whereof ſhe is poſſeſſed as 
Executrix, yet the fruit and profit ariſing (during the Marriage) 
out of ſuch Goods ſhall accrew to her Husband, and not unto her 
ſelf as Executrix ; ſo that without her Husbands approbation 
ſhe can make no Teſtament of ſuch fruits and profits ſo ariſing, (*) CH 
And if it doth not appear whether the Wife accepted the fame as put-3- $.5.a. 17. 
Executrix or as Legatary, ſhe ſhall by the Laws of this Land, 
(hercin not agreeable to the Civil Law) be deemed and preſumed 
to have accepted the ſame-as Executrix. (w)) 2. The ground or C = ancg 
reaſon of ſuch preſumption. mor & Yardly & 

4. A Wite without her Husbands Licence or Conſent may make Nye, fol. 277. 
her Teſtament of ſuch Goods and Chattels whereof ſhe was not oO 
poſſeſſed during marriage, and as to ſuch things ſhe may make her 
Husband Executor it ſhe pleaſe. (x) And the Husband cannot (57 Bonn. ho, 
by Will bequeath or make an Executor of an Obligation which & rirzh. Abr.ci. 
he hath in right of his Wife, nor of any other thing meerly in Fxrent-n-109. | 
Action. (y) For debts or things in Aftion are not deveſted out Cafes. edit. r599. 
of the Woman into tbe Husband by marriage, yet ſhe cannot oo 
make an Executor thereot without her Husbands aſſent 3 (z) vol. 2. 
for during her life he may receive them or releaſe them, though {2 9#<-Ex- 
after her death he ſhall not be entitled to them, unleſs his Wite $a. x © 
make him Executor thereof, or after her death he take the Admi- 
niſtration of her Goods, whereby he then becomes lyable for her 
debts out of che ſame when he ſhall have received them. (a) And © Pib& ik 
thus alſo Chattels real are not ſo deveſted out of the Woman into © 
the Husband by marriage, but that ſhe ſurviving him, and no al- 
teration made of the property in her life-time by her Husband 
( who had then power to diſpoſe thereot though not by Will) 
they continue to her and remain in her as before marriage; (b) (b) thid. of. 
yet ſuch a Woman in her Husbands life-time could not without **< 
his conſent make her Will touching ſuch Real Chattels, but he 
ſurviving her they would by the operation of Law accrew unto 
him. (Cc (c) lbid. 

5. As without the Husbands conſent the Wife may not make 
her Will, ſo likewiſe without his conſent ſhe may not take upon 
her the Office of an Exccutrix : (4) But if once the Will be pro- &/ Pid-cap. 
ved, and the Execution thereof committed to the Wite, though — 
againſt the Husbands mind and conſent, probably it may ſtand 
good. Alſo the Wives Adminiſtring without the Husbands pri- 
vity, though no Will be proved, will probably barr the Husband 
as well as her felt from pleading in any Suit commenced againſt 
them, That ſhe ncither was Exccutrix, nor ever Adminiſtred as 
Exccutrix, On the other fide, it a marricd Woman named Exc- 
catrix refuſe the Execution of the Will againſt her Husbands mird 
and dcfirc, it is ſuppoſed the Law will not fix the Exccutrixthip 

D upon 
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upon her againſt her Will ; yet the Husband may Adminiſter and 
(©) 33U-6.c-3!- Prove the Will for his Wite. (e) Alfo if the Husband (no will 
being Proved ) doth Adminiſter in his Wifes right but againſt her 
Will,” This notwithſtanding her diſſent will ſo bind her, that du- 
ring her Husbands life ſhe can hardly decline the Executrixſhip, 
tor that by the Law of the Land the cannot be ſued alone as 
Exccutrix, and being fucd with her Husband ſhe muſt foyn in 
Plea with him, whercby the Adminiftration by her Husband will 
(A 3HRot.rr2. conclude her alſo, (f) but not ſo after his death, tor then ſhe may 
Wt Eliz.Dyer. refuſe, (e) 

6. It a Feme Sole make a Will, and after take a Husband, the 
fame is'a Revocation thereof : For the making of a Will is but 
the inchoation or inception thereof, which hath no effect till the 
Teſitators death, Becauſe, Omne Teftamentam morte conſummatum 

Cook. 4.Part.fr. ft, & voluntas eft ambnlatoria uſq;, ad extremum vite exitum : And 

—— ng therefore it being no perfe&t Will when the takes a Husband 3 and 

Huphs abride. after marriage, her Will being her Husbands, and ſubject to it 

Yerb. #41 an4 by hertaking a Husband, ſhe hath wholly revoked the Will for- 
; ; merly made by her. 

Debt upon an Obligation, the Condition was, W hereas the De- 
tendant had taken A. S. to Wite, who was a Widow, being poſ- 
ſe{s'd of divers Goods ; it he would permit his ſaid Wite to make 
a Will, and to diſpoſe in Legacies ſo much as ſhe would, not ex- 
cceding hitty nd. and pertorm what ſhe appointed, That then, 
Oc, The Detendant pleaded,that ſhe did not make a Will ; where- 
upon Iflue was joyned ; it was found, that ſhe made a Will, and 
thereby diſpoſed of divers Legacies, not exceeding fhfty pound, 
but that ſhe was a Feme Covert at the time of the making of the 
Will : In this Caſc it was adjudged for the Plaintiff. For, al- 
though ſhe being a Feme Covert, could not in Law be permitted 
to make a Will to diſpoſe of any Goods without the Husbands 

Mich. 5 Car. in affent , yet it is a Will within the intent of the Condition for it 

5. R, Marioto was in the intent of the Condition, Thatſhe (ſhould make a Will 

and Kingnan's . . * WW 1 

Caſe. Croo. r. tO that purpoſe, notwithſtanding the Coverture z and it is but 

= why «ne her appointment, which the Husband by his Obligation is bound 

Verb. Wi.: an to pertorm, and the tinding that ſhe was a Feme Covert, was yot 

Tefamens, in this Caſe material. 

26 Ed. 3.70, It a Feme Covert make a Teſtament, and Deviſe Goods to ano» 

— 265 ther, and the Husband after her death deliver the Goods to the De» 
v:iicc accordingly, it will bind him, 

Paſth, 26 E!'z.C- A Defendant Covenanted by Indenture with the Plaintiff, That 

Wael. Croc par.z. Whereas he intended to marry E. $. a Widow, That he would 

Bb 5, pay all the Legacics which the by her Laft Will in writing, bear- 
ing date 1 May 20 Eliz. did give and bequcath, acd was bound 
by Obligation to perform the Covenants-in the Indenture. = 

Debt 


Joon - 
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Debt upon the Obligation the Defendant pleaded, that after the 
making of the Will and the Obligation, he intermarried with the 
faid E. S. which marriage continued till her death 3 fo the Will 
and Deviſe of E. $S. was void, and demanded Judgement, &e. 
And it was adjudged that the Plaintiff ſhall recover. For notwith- 
ſtanding it was not a Will to all intents and purpoſcs, yet the In- 
denture referrcth to that which did bear the name of a Will; And 
although it was not a Will indeed, it was not material. 

A Feme Covert Exccutrix may withouther Husbards conſent 
make an Executor of thoſe Goods ſhe hath as Exccutrix. Like- 


. wiſe ſhe may make an Executor of the Things in Action due to 


her, 1th 
A Woman Covert may make a Teſtament it her Husband agrce 
to it aſter her death. And ſuch, albeit ſhe bean Exccutrix, can- 
not Deviſe any of the Goods ſhe hath as Execucrix, without her 
Husbands conſent or his agreement to it afterwards 3 yet (he may 
make an Exccutor thereof without his conſent. Likewiſe a Feme 
Covert cannot Deviſe things mw» Action which {he hath, without 
the conſent and agreement of her ſaid Huaband: |! 

If a Woman Covert dic Inteftate, Aduiiniftration may'be com- 
mitted of her Goods, for poſlibly ſhe hadithings in Action, which 
are not given by the Law to her Husband., D. $ Eliz. 251. 90, 
Admitt. 


CAM Xx 
" 
Of Perſons Iateſtable by reaſon or for want of their 
Principal Senſes. 


HE that is both Deaf and Dxmb by Nature can make no Te- 
ttament or Laſt Will, (4) except it may appear upon good 
and ſufficient ground that he doth underſtand what a Teſtament 
means, and allo that he hath Animum Tejtandi ; for it (o, then 
he may by plain ſignificative tokens and figns declare his Tefia- 
ment, (b) But in caſe he be Deat'and Dumb only by accident, 
he may (if he be able) write his Teſtament with his own hands ; 
(<c) or otherwiſe, not being able to write, yet having underttand- 
ing, he may, as the other, make his Will by figns, elſe not at all. 
(4) Such as are only Deat and not Dumb may make their Teſta- 
ments. (e) Alſo ſuch as are Dumb and not Deat may write their 
own Teſtaments it they can, otherwiſe they may make them by 
good and ſufficient figns well known to the Witneſſes then pre- 
lent, (f) Alſo a Blix4 man may make a Nancupatwe Teſtament 
D 2 bctore 
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before a ſufficient number 'of -Witneſſes, but not a Written Te- 
ſtament, unleſs-the ſame being read to him betore Witneſſes he in 
their preſence acknowledge the ſame for his Laſt Will and Te- 


ſtament 3 So'that the bare acknowledging, thereot to be his Lalt 
Will, without hearing the ſane read unto him, is not ſufficient, (g) 


CHA P. XII 


Of Perſons Inteſtable by reaſon of ſome Criminal 
Convictions. 


—— 


1. Traytors Inteſtable from the time of the Crine committed. 
2, Fclons not Inteftable before Convitiion. 
3. Hereticks Inteftable till they reclaim their Hereſie, 
Apoſtates Inteftable. 
. Inceſtuous Inteſtable, fading to their Parents and Children. 


. Sodomites are 1? 

, Inteflable under Limitations. 

. Out-Laws and Excommunicates wot abſolutely Inteſtable, 
in an Inteſtate' no good Plea in Bar to a Creditors 


k Outanry 
Attion againſt bis Adminiſtrator. 


b Tf aytors are Inteſtable, for they loſe both their Lives, Lands 

and Goods, whereof they were poſſeſſed at the time of the 
Treaſon committed, or at any time (a) Inſomuch that 
Traytors are Inteſtable, not only from the time of their Convi- 
ion, but alſo from the time of the Crime committed So. that 
the Teſtament before made doth by reaſon of the conviction be- 
come void both in reſpe& of Goods, and alſo of Lands, Tene- 
ments and Hereditaments. (b) Howbeit a Traytor that is pardon» 
e&d and reſtored may make his Teſtament. (c) Neither ſhall ſuch 
Goods as the Traytor hath as Executor to another be forfeited 
whence it follows, that of fuch Goods he may make his Teſta- 
ment 3 which alſo extends to perſons Out-law'd for Debr, alſo 
to perſons attainted or convicted of Felony. (4) 

2. Felons are likewiſe inteſtable. being lawfully convicted, for 
the Law hath otherwiſe diſpoſed of their Lands and Goods : (e) 
But if a man be only Indicted of Felony, and die before bis Con- 
viction or Attainder, he may make his Teſtament both of Goods* 
and Lands : (f) Or being Indicted, and thereon Arraigned ſtands 
Mute and Dumb, and. will not Anſwer, in this Caſe he forteits 
only his Goods, (g) and.therefore may make a Teſtament of his 
Lands.. (b) And here Note, that in reſpe&tof a Felons Lands the 

ume. 
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time of the Fat committed is to be reſpeed, but in reſpe& of 
his goods the time of his Judgement : (i) So that he loſeth his (/ Perk. tir 
Lands from the time of committing the Fa, but his Goods only On5 
from the time of Convidion z infomuch, that at any time before 

his Conviction he may bequeath, fell, or otherwiſe alienate his (4) Brook, For- 
Goods and Chattels, ( k,)- Howbeit if he make his Teſtament be- {3ww 5. 35.65: 
fore his Condemnation, it will be fruttrated and prevented by his- & Cowe!s —4 
Judgement. () So that the Teſtament of a Felon convicted is- 57 7.0% — 
void, though he be never Executed ; void even by force of the ( Panorn. in 


Condemnation, (m) unleſs he afterwards doth obtain his par- _ of +l 
don, (n) » teſta. 


3. Hereticky, it they be Convicted, or publickly Excommuni- (<) -R Gr, 
cated, cannot make a Teſtament of their Goods and Chattels ; (o) vaſq de Succed. 
Bur if t reclaim their Herefic, they are not Inteſtable. ry ripe 

4+ ates, or they who do wholly renounce the Chriſtian 9- quartus. 
Faith which once they did profels, and do become Jews, Turks, dentes © de He- 
or Infidels, are worthily exchuded by the Law from being capable '*t. Shzawecd.. 


of ing a Laſt Will or Teſtament. (p) Vaſo. Bart. & ali 
5, Inc are prohibited to diſpoſe of any Goods or in 4i2- Aut. 


Chattels by Will, ſaving to their Children begotten in marriage, (3) 1.c,2,2 C.de- 
that is, in lawful —— their Parents, Brothers, Siſters, — _ 
uUnkles or Aunts. ( q) Where by Parents underſtand all of cach Sex pot. alrer 
q)L 
de inc 


in the right Line aſcending, and by Children all of cach Sex in (7) 6.qois ©. 
the ſame Line deſcending, (r) (r) Accurf. Bald. 

6. Sodomites, or ſuch as are guilty of that wicked and abomi- * 2% in di. L. 
nable fin againſt Nature, menti in the Holy Scripture, (- ) (+) Gen. cap. 19, 
2re inteſtable, and- prohibited to bequeath their Goods or Chat- ,,,,O 1. 
tels, (z) edit. $, Compen- 


7. Self-murderers, or ſuch as wilfully deſtroy themſelves are in- 7517 pep 

teſtable; (#) norcan they make any bequeſt of their Goods, for 9. jus. t.de te?. 

they areall Confiſcate. (*) Yet there are Thoſe who diſtinguiſh 6-2: © 4% 

between the kinds, or rather the occaſions of Self-murther ; viz, ) vah. de 

1. That which is occaſioned through the fear of Execution of a "ec get 

t of Condemnation. 2. That which is cccalioned Bratt. L.4. tract. 

through a tired ſenſe of a long, tedious and irkſome life. 3. That *© 7" 

which is occaſioned through the pain and violence of ſome Dif- 

caſe. In the firſt caſe it 1s ſaid they loſe like other Felons both 

Lands and Chattelsz in the ſecond, Chattels- only; in the third, 

neither Lands nor-Chattcls. (x) G ——_— 
8. Ont-lawed perſons, though out-lawed but in an Action per- (5) Dr. & Stud. 

ſonal, forfeit alt-their Goods and Chattels, (y) and therefore can--}7F3 ©4197? 

not make any Teſtament thereof; (z )-Bur the Out-lawed for Fe- legare. 

lony, forfeiting their Lands as: welt as-their Goods and Chatrels, CROne, 

cannot make any-Teſtamentof cithcr. (4) Though the Out-lawed ſew. 8-6. 8 

oualy inan Adtion perſonal may make his Teſtament of his handy od hpnnd bona 

Y 
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yet not ſo of his Goods and Chattels. And as for Excommuni- 
cate perſons, it they be excommunicated for Hereſie , or other 
cauſe which renders them in it (elt legally intcſtable, in fuch cauſe 
they cannot make a Teſtament, otherwilc it is for the moſt part 
(+) Swinb. part. held they may. (b) 
ode 9. An Action of Debt was brought againſt 7.S$. as Admini- 
ſtrator of F. D. The Defendant pleaded that the Inteftate was 
Out-Jawed at the Suit of 7. N. after judgement; and fo. being 
Out-lawed died Inteſtate, It was reſolved, That the Plca was 
| not good for it is but a Plea by Implication, that he hath not 
£144") Som any Goods and ſo but Argumentative. (c) And Trin. 37 Eliz. 
in C. B. Rott, 2954. Woley and Bradwells Caſc was vouched to 
be adjudged accordingly 3 and theretore the Court upon the view 
of the Record in Woleys Cale gave judgement, that in the Prin- 
(4) Mich.2o Jac. Cipal Caſe it was no Plea. (d) 
os mg It Debt be brought againſi an Executor, and he plcadeth, that 
Hutton. 53. his Teftator was and died Out-lawed ; it was holden in that caſe, 
that this doth not prove a Nullity of the Will, for then he might 
(e) Vid-49E-3. have pleaded, that he was never Executor 3: but it tends only to 
*\ HG. 29.40), this, that no Goods did come to his hands for ſatisfaftion of the 
in Hughs Abridg- Teftators Debt, by reaſon of the Out-lawry. (e) 
Teſtaments. A man Out-lawed to a perſonal Action may make Exccutors ; 
Mich-4344-EliZ- for he may bave Debts upon Contra@t, which are not forteited:to 
& Cuttereſe per the King, Conſequently tor the ſame reaſon Adminiſtration of 
dekdnate. oil A- ſuch a mans Goods may be granted. 
N, It an Exigent tor Felony be awarded againſt a man, whereby he 
Coe Kollib, 1oſes all bis Goods, yet he may make Executors to reverſe it, for 
there he is not attainted : So Adminiſtration of ſuch a mans Goods . 


may be alſo granted. 


CHA P. XII. 


Of Conditional Teſtaments. 


. When a Teſtament may be ſaid to be Conditional. 
. What words ſuff cient to expreſs or imply a Condition, 
. The difference between Conditio and Modus. 


V3 0 


1. T'He Teſtament may then be faid to be Conditional, when the 

Executor is thercin Conditionally aftigncd and appointed, 
for the atlignation of the Exccutor is the Life and Soul of the 
Teſtament, Now the aflignation of the Exccutor is conditional, 
when f{uch a ſuſpenſive quality is added thercto, as thereby the 
cftct 
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effect of the diſpoſition is for the time impeded, and dependeth 
on ſome tuture event. (a) 

2. Many and divers are the words which do expreſs or imply 
a condition in a Laſt Will or Teſtament, whereby the Teſtament 
it ſelf, or the diſpoſition of the Teltator therein becomes condi- 
tional, Such are the words following ; viz. | it, when, whiles, 
which, what perſon, who, whoſoever, and ſometimes the Abla- 
tive caſe abſolute.) Alſo theſe words tollowing, viz. | except, ur.- 
le(s, otherwiſe, until, whenſoever, as much as, in as much as, tor 
as much as, ſeeing that, to which end, to the end that, for this 
purpoſe, fo far as, fo long as _ prepoſitiohs, when they ſerve 
to, or govern the Accuſative Caſe, as | By and To] yea and when 
they govern the Ablative Caſe, as | With ] if it {o appears to be 
the Teſtators meaning. And in a word, every part of Speech 
whatſoever it be, that ſuſpendeth the diſpotition of the Teſtator in 
expectation of ſome future event, doth either expreſs or imply a 
Condition. (6) 


3. Conditio isan annexed Quality,which fo long as it dependeth 


unperformed, hindereth the effe&t of the diſpotition. (c) And Mo- lib 


dws is a moderation whereby a charge or burden is impoſed by the 
Teſtator in reſpe& of ſome commodity, which hinders not the 
effe& of the diſpoſition in fo ſtrict and'exact a manner as Conditis 
doth. And as Conditio is commonly known by the word | it ] fo 
Modws for the moſt part is known by the word | that ] (4) 


CHAP. XIV. 


Of the ſeveral kinds of Conditions incident to 
Teſtaments. 


. The diſtinfiion of Conditions. 
. The Law of Poſhble Conditions. 
. The Law of Arbitrary, Caſual, and mixt Conditions, 
. The Law of Affirmative and Negative Conditions, 
. Conditions Impollible, Unlawful and Captious, are ineffe- 
nal, 
6. Necefſary Conditions, of no force in Law. 


A+++ ww © 


I. A S$ many and various are the words and expreſhons which 

are as the figns and landmarks of a condition : fo no 
kſs manifold are the diviſions and ſubdiviſions in the Law of 
Conditions themſelves 3 but as to our purpoſe we ſhall content 
our. ſclves- with a few, and reduce them all to thele tollowing 3 


Vis. 


3 


Ca) Sichard. in 
Rub. de loft. & 
Sub?t. C. nu. 1.& 
Graft. TheC.Com. 
Op. $. Lepaturn. 


q- 46. 


(bBart.inL.r.# 
de conditionib.% 
Demonſtrat. & 
Mant.ce Coniedt. 
ule. vol. lib. 10. 
tit. 5. & Sichard. 
ubi ſupra. C. nu. 
4+ & Vaſq. de 
Succell. propreſf. 
lib. 3. $.29. nu.3. 
"n ne. & Bart. in 
L. & Titi. £, 
quando dies Le- 
gat. cedir. & L. (i 
ta Scriptum &, 
de lepat. 26& 
Ripa int. Cen. 
wrt # de ng. 
& pupi!.$4bR.nu. 
160,161;, & lL)ver 
Bl. 74. nu. 16. & 
Alex.Conlil.185, 
lib. 2. 


(ec) Bald. & Sich- 
ard in Rub. C. de 
Inftir. & Subſt, 
(4) Bart. in L 
quid.dieb.$.Ter. 


milius #.deCond. 
& De 


mon. 
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viz, Conditions are either, 1, Poſſible, and they are cither Caſual, 
Arbitrary, or mixt , which conſiſt either in Chancing, Giving, or 
Doing, and are either Affirmative or Negative, Or 24% Impoſſible 
cither in reſpe& of Nature, of Law, of Perſons, or of Contrariety, 
Or 34y Neceſſary, and that in reſpect either of Fa# or of Lew, 
and thus all Conditions relating, to this ſubjze& may be reduced to 
one ot theſe Three Heads, viz. cither Poſſible, Impoſſible, or Neceſ- 
(-) Sichard.in ſary. (a) As for Captiows and UVnlazwful Conditions, they fall in 
— conſtruction of Law under the ſecond head of this diſtinction. 
2. Poſſible Conditions muſt firſt be accompliſhed betore the effect 
(b) 1. quibere- can take place, (6b) unleſs it ſticks not with, nor may be imputed to 
ces. & ce Con- the party on whom the Condition lies, wherefore ſuch Condition 
is not performed z for in ſuch Cale the Condition will be account- 
&d as accompliſhed, ſpecially it the Condition be Arbitrary, and 
the party not in Mora nor PP why the {ame is not indeed ac- 
compliſhed. And here Note, that every Poſhble Condition ought 
to be preciſely obſerved or performed z neither is it ſufficient, ſave 
in ſome caſes, to accompliſh the ſame by any other means, or in 
(c) Giok. DD. any other manner than is preſcribed 3 (c) unleſs it may appear 
in 1, iquishe- that the Teſtator did more re{pe&t the end than the means, 
red de lnt-® (4) or unleſs the party in whoſe favour ſuch Condition was made 
(4) Mantic. de doth conſent unto other means; (e) or unleſs the Condition be 
app when ſomething is diſpoſed 7 pios »ſus, or unleſs the Law allows 
Ce) Simo. de Other means than the preciſe form which is preſcribed. And 
oret. ult.vol. 1c, WHRETCAS It is true in Law what hath been ſaid, That when it doth 
ſol. ult. nu. 34 not ſtand by him to whom the Condition appertaineth, wheretore 
the Condition is not performed, it ought to be tor the moſt part 
(f)1.cum non accounted as accempliſhed, (f)) though indeed and in truth it 
Seo RPE remains unaccompliſhed 3 and whereas this is generally true when 
(s) 1-que fub the Condition is meerly Arbitrary, (g) and the party to whom 
Condit: 5-1-#de the Condition was injoyn'd not in fault, wherefore the Condition 
1s not accompliſhed 3 ſo as that an impediment ſhall be faid to ex- 
cuſe a man from delay in the mattcr of pertormance of Conditi- 
(b)DD.in 1.quod ons; (h ) yet notwithſtanding all this,when the impediment may be 
re fe cert. pete foreſeen and prevented. ſuch impediment thall not excuſe him who 
vid. & Zaſ. inl. doth not avoid the ſame. (i) But when the impediment of per- 
ry #4- forming a"Condition doth proceed from the Tefſtator hiunſelf, then 
Obl gat. the Cordition is reputed tor complcat though not accompliſhed ; 
Ss. and in that caſc it ſhall prejudice ncither the Exccutor nor the Le- 
TA 11 !. m1- . | Ong 
lires. $. ur, a4 gAatary. Ck) In like manncr when the impeaiment doth procced 
Lez jul. de *dal. trom a thud perſon, the Condition is to be accountcd in Law tor 
() Bart.in 1. in _ : . . , ' 
tet. #. de Cond, ACCOMPliſhcd, (1) unleſs ſuch third perion were ignorant of the 
OE. oa Teiiators Will, (m) But when the performance ot a Condition is 
tit. 16. 12, 22, hindcrcd by the Will and Providence of God, there the Law doth 
(n) ILid.nu, 23. NOL allow any teigncd pertormance, (#) except it be in tavour ot 
Libcrty 


5, Ca ER.” 
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Liberty from Bondage (e.) or Alimentation, or ad pias cauſa, (p) F/5ertatems 

or except the Qualification be not Conditional but only Modal. (9) (p) Tyraq. de | 
3. Arbitrary Conditions, that is, ſuch as confiſt in his Power on orc 

whom they are im , ought not to be performed till after the (4) Gras. Theſ: 

Teſtators death, (r,) unleſs the Condition be ſuch as cannot be ,a% of lon 

iterated, for in that caſe it is ſufficient that the ſame was ——_ GN v1 C. de 

ed in the Teſtators life-time, even before the making of the Teſta- g 1.5 Ow 


ment (-) or unleſs the Condition be referred to the time palt. SE Inkit, 


lok, (x) unleſs the Legatary were ignorant of ſuch Condition or tis. & de Cond. 
, for in that 4 no prejudice ſhall accrew to him by rea- () Blk _ 


knſt. & Subſt, 
the effe& of a Condition, that the ſaid Condition was once ac- * 3% 


Caſual ox Mixt are accounted as accompliſhed, though performed 

before the making of the Teſtament, Provided the Teſtator were . 

ignorant thereof : ('«) But if the Teſtator were not ignorant {6am fadia. 

thereof at the making of the Teſtament, then it is otherwiſe, and 1. & quis bered.c. 

the Condition remains to be performed. (b) For when the Con- —_ mh 

dition is meerly Caſual, the fame is neither accounted for accom- (+1. 6 ita Seri- 

pliſhed nor extant in preſumption or fiction of Law, neither for 9® #de Legib. 

unaccompliſhed or deficient, untill the atual event of the ſame 

Condition doth firſt come to paſs. (c.) Indeed an Arbitrary Con- (£) | whice. 8. 

dition is divers times accounted for atcompliſhed in Law though cad. tot. © 

not in Fad : but a Caſual Condition is not accounted for ac- 

compliſhed or extant in Law, unleſs the ſame be accompliſhed in ; 

fa alſo. (4) And ſuch muſt be accompliſhed before a Legacy {© Pic 

can be due : And in caſe the Legatary happen to die before the ac- 

compliſhment of ſuch Caſza! Conditions, the Legacy is quite loſt 

and cannot be tranſmitted to the Executors or Adminiſtzators of . 

ſuch Legatary. (e)) And in Mixt Conditions it is in this caſe asin {7 þ "R47-$-6 

Conditions that are meerly Caſual. (F) —_ 
4- Again, of the Poſſible Conditions ſome be Afrmative, ſome {Jem ©, te? 

Negative , when the Condition is Affirmative, the Exccutor or Le- Inftit. & Subſtit. 

gatary cannot obtain the Executor{hip- or Legacy fo long as Af- 


fymative Condition dependeth untulhlled, though they ſhould put 
E in 
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in ſufficient bond to make reſtitution in caſe the Condition ſhould 
(e)1. Matian.& he deficient, (g) unlefs ſuch Affrmarive Condition doth ſecretly 
(4) 1. parer. 6, imply or contain a Negative, (b) which conſifteth in Doing os 
Socrus. #. tvid. Giving, or when the Diſpoſition is not made ſ#b Corditione but 
(Ln. de his ſb Modo only : (i) But when the Condition is Negative, the 
que ſub modo "p;rty on whom the Condition lies may be admitted to the effect 
of the Condition in the mean time, or during the dependance of 
ſach Negative Condition, he firſt entring into Bond or Caution to 
GO1.Mutian. & make reſtitution in caſe the Condition be not performed. (&,) For 
dadioh. if the Condition be*Negative, conſiſting in not of ſome 
thing, and cannot be pertormed ſo long as the perſon liveth, on 
whom it was impoſed, then may he obtain the Legacy by giving 
tm caution to accotnpliſh the Condition, or not tobe that which 


by the Condition was prohibited; otherwiſe in default thereot 

(a) Ididew-Þ to make full reſtitution. (7) But if the Negative Condition be 
fuch as may be performed during his life on whom it is impoſed, 

(=). |. cum ta? then is not ſuch caution tobe given. ('m) And if ever a Negative 
'ter. 6.56cras. Condition be reduced 'to an impoſſibility, 4t is then accounted as 
Dd. DD, Accompliſhed, (*) becauſe it is then brought into ſuch a ftate as 
is dia. 1. Mu- that it is not” capable of being ang. ms Alſo if the Negative 

«4 


——_ Condition conſiſt in not Chanci en likewiſe is the foreſaid 
(-) tbidem.. cautjon not to be admitted. (o)) Laſtly, when the Condition is 
Affirmative, then it is to be underſtood of the firſt At of perfor- 
mance'only 3 but when the Condition/is Negative, then not only 
| the Firſt _— _ -" BorE Third, and every other At is 
(01 voc germs. perpetually forbidden. ('p 
-+—dy » 5. Impoſſible Conditions, be it in either'of the four former re- 
ſpecs, viz. cither in reſpe& of Nature, of Law, of Perſons, or of 
Contrariety or Repugnancy, are in themſelves void, and work no- 
thing; as to any hinderance cither of Executorſhip or of Legacy; - 
Burt the Condition which was not impoſfible at firſt, yet becom- 
ing impoſſible afterwards, is not void in it ſelf, yet maketh void 
(4) Mantic. de the diſpoſition whereto it is annexed. (q) Alſo under this head 
ConjeR. ult: 5": fall alF-unlawful Conditions, and ſuch as are contrary'to good man- 
25. ners; for what is unlawful to be done, the Law will have us to 
underſtand as impoſhble to be done; and not only Conditions 
ſimply unlawful, but alſoall Caprtiow Conditions ; for when the 
Condition is repugnant to the nature of the diſpoſition it (elf, it 
is then a Captions Condition, and is of no force, for all Captions 
Conditions are void fo arcall Captious Wills and Teſtaments ; 
as when the Teſtators will dependeth on the Will of another, it. 
is a Captious Will, and'of no validity, (r) unlels it be in favour 
ot Liberty, or ad pios uſiw. (cr) 
6. Neeeſſtry Conditions are all of no force, whether ' they be 
meceſſary-in relpeQ of faft, or{uch as cannot but come to _ or 
whether 
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whether they be neceſſory in reſpeR of Law; for in vain doth the 
Teſtator annex that as a Condition to the diſpoſition, which the 
Law requires without : for as in conſtruction of Law, that is 
deemed as impoſbble which the Law prohibits ; (© likewiſe is 
that deemed as neceſſary which the Law abſolutely requires z 
therefore when the Condition is in either extream, that is, either 
neceſſary or impollible, ſuch hindereth not as to any ſuſpenſion of 
the , butit is as it any ſuch Condition had not been at all 


expreſſed. (t) 


CH AP, XV, 
Of Teſtamentary Cdnditions iz reference to Marriage. 


1. Conditions againſt the Liberty of Marriage, Unlawful, 
2, Condition of Marrying with the Conſent of another bow fa 
w; Lawfiul, or not. 
1. A Ll Conditionsagainſ the Liberty of Marriage are unlaw- 
A tull; (@) but if che Conditions are only ſuch, as where- 
by Marriage is not abſolutely prohibited, but only in part re- 
ſtrained, as in pet of time plc cr pro, then ſuch Condi- 


tions are not utterly to be rej (6) Thus an Execcutor' or a 


Legatary made on ſome Condition againſt the Liberty of Mar- | 


riage, may notwithſtanding the non-pertormance of. ſuch Condi- 
tion obtain the Executorſhip or Legacy ; (c) Yea ifche Teſtator 
make one his Executor, or give hi 

that he marry with the conſent, and according to the good li- 
king or p07 9m of ſome other perſon, this condition is un- 
lawful. (4) Inſomuch, that it ſuch Executor or Legatary marry 
contrary to ſuch reſtraint or condition, he ſhall notwithſtanding 
be admitted to the Executorſhip, and receive the Legacy, as if no 
{uch Condition had been expreſſed, (e) 

2, Notwithſtanding what hath been faid, the Condition holds 
good, if the Teſtator make one bis Executor, or give him a Le- 
gacy if he marry not without the'Counſel or Advice of another 
perſon; ſo that the Teſtator giving him a Legacy if he marry 
with the Counſel or Advice of another perſon, he is excluded 
from the Legacy, if he marry without ſuch Counſel or Advice 


quories. 
a Legacy upon condition = 7 wh 


a7 


(t) L & pupillus. 
$. qui fab Condi- 
tione. De Novat. 


(3) Vigel, Me- 
thod. jur. Civil. 
Part. 4. L 1 4<-+ 


& Graver.Conbl. 
F. 1. 3- & Mant. 
L rr. rit.i13.nu 8, 
Ce) Gravet. & 
Mant. ibid. & 
Perkins de Teft. 
Conjug. 1.1. c.24+ 
N. +. 


(f) yet in this caſe heis not bound to follow ſuch counſel or ad- {22m 


upra. 
vice, but only to requeſt the ſame. (g) Again, although the con- ©) Paul-de Cy 
dition of marrying with the conſent of another is void, fo as the Cnc ourl 


party on whom ſuch condition ix impoſed, may obtain the Legacy Ft 05.77% 
: E 2 without 
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without ſuch conſent, yet marry he muſt, or he cannot obtain 

the Legacy ; for although the condition of ſuch Conſent be un- 

lawful, yet muſt he marry before he can pretend to the Legacy, 
Ch) Mant. de becauſe that part of the Condition is not unlawful. (þ)- 


ConjeR. ult. vol. 
Lt 1.tit. 18. ou.S- 


CHAP. XVI 


Of the manner of Proceeding during the ſuſpence 
4 wn Conditions, Mipene of 


1. The Condition depending, Adminiſtration may be committed 
to the Conditional Executor, 

2. The Law what, in caſe the CondItion be not performable by 
the Executor, on whom it i #epoſed. 


s, 'Þ Hat Creditors and Legataries may have Remedy during the 
ſuſpence of the Condition of the Executorſhip or Legacy, 
it is awful for the Judge to commit Adminiſtration to him thay 
is conditionally Executor, yet only tor {o long timeas the. 
61. Gquisio- Condition dependeth and is not extant or ele deficient z (a) and 
IE 5s 2. when the Condition is extant, he may Prove the Will and detain 
the Goods of the deceaſed, as Executor to the Will ; .but if the 
Condition be infringed or utterly deficient, then ought he to make 
reſtitution to the next of Kin to the deceaſcd, or to thoſe to whom 
(b)4. 2. $: 6 fab belong the Adminiſtration of his Goods 3. (6b) for by, breach or 
Gone defect of the Condition the deceaſed is reputed to have died in» 
Ce) 1. heres..de teſtatc, or as if he had-never made an Executor (ec ).And the for- 
acquir- haredit. mer Adminiſtration being forfeited, a. new may. be committed ; 
(4) 1. & quis in- - -- : : 
Kituatur. f. de (@), But. if the Conditional Executor will not meddle with the 
verecinſticnen. A {miniſtration of the deceaſed's Goods when. the Condition is 
performable, then may the Judge afhgn the Conditional. Execu» 
tor a competent time for the accompliſhment of the. Condition, 
within which time if it be not performed by him, and if it be with» 
in his power, it may be imputed for infringed or deficient, Pro- 
vided that other time for the performance of the Condition be 
&) Bart. Bald. DOt afligned- in the Condition 4t ſelf. Ce) And in caſe of ſuch in- 
Paul de Caftr. infringement or deficiency Adminiſtration may be committed ac- 
-— can ing to the Statute as of one dying, inteſtate. (Cf) But it the 
+ Judge knowing of this Will-doth commit Adminiſtration to ſome 
other without the Executors knowledge, or without appointing 
) Abride-der him ſome com t time for the accompliſhment of. the Condi- 
Edit. Anno t4ON, then is-the Adminiſtrator in hazzaxd of being fued by. the 
eas, Execcutor in an Action of Trelpals, unleſs the Executor did fo 
"_  mealy refuſe, (g) 2, It. 


: 
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2, If the Condition be ſuch as that it doth not lie. in the power 
of the —_— the ſame, . then may the Judge at the 
Petition of the itors alhgn a time to ſuch conditional Execu- 
tor to undertake the Adminiftration of the Goods, which. if he 
negle& or refuſe, then may the Judge after ſuch time clapſed 
commit the Adminiſtration to ſuch as have Intereſt, untill fuch 
time as the Condition be either extant or deficient 3. or. elſe (as. 
ſome think) the Judge may grant a Letter ad Colligendiam to ſome 
other perſon than» the conditional Executor. But then Note, that ,,, -,,,, 
ſuch perſon as hath fuch Letter ad Calligendum, not being Admi- Lv. verb. Ad- 
ziſtrator, the Actions which otherwiſe might be broughe againſt Jpg <0 k. 
the Adminiſtrator, may now. lie. againſt the Judge. (hb) And narii. nu. 13% 
though the Judge may grant his Letter ad Colligendum, yet he org fel 
hath not power to Sie rar greg x aty _ ooo Goods - - ._ſR 
th periſhable. (: if (uc on to uch Letter C2) Myer 005%. 
wry" endum is granted, ſhould by vertue of ſuch Power ſell CONS 
any of ſuch the faid Goods, he is fuable as Executor to his own. a Dyer, ubi f@s- 


wrong. (&) 


CHAP. XVIL 


Of Teftaments void. 


r. By what means Teftaments ore void Originally. 
2. By what means they become void afterwards. 
3. Law-Caſes pertinent to this matter, 


F. Teſtament may be Originally void or voidable wholly or 
A im part th ſome original defect :-as thus ; Firſt , (.)$apra; expc3- 
becauſe the Teſtator is ſuch a perſon as cannot-makea Teſtament. &) Se, 27 BA 
(s.) Secondly, becauſe the things bequeathed are not deviſeable {7 Pho 
by Will. (>) Thirdly, becauſe the manner of the diſpoſition is. {it drviero2. 
unlawful. (c)) Fourthly, becauſe the perſon made Executor is 5. — 
uncapable t - (4) Fitthly, becauſe the Teſtator was compel. (</ Jaira, lib. 2. 
led by fear, (e) or circumvented by fraud, or overcome by im- (e) Bart. in1.6n. 
moderate flattery, ( f') or. induced by ſome other unlawful means £6 4vivalizce 
to make his Will. Sixthly, becauſe of errour, uncertainty or im- (f) Oldend. de- 
perfection. Seventhly, becauſe the Teſtator had not Aminmum Tex Ationn a6 5- 
fandi, (g) (s) i. Lucius. & 
2. A Teſtament; though free from all Original fault, may yet F2ys.Ede Mi- 
afterwards become void. As firſt, by ing of a later Teſta (5). potteriort.. 
ment. ' (Þ) Secondly , by cancelling or revoking that- which is I; Wh mot 
made. (7) Thirdly, by ſome alteration of the fate of the Teſta- Lb Ira 
tor, 
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Ck) $ alio. Inſt. 
quid. mod. teſta. 
infirm. 
(DL1r.&2.M46 
quis aliq. teſtari 
prohibetur. 


A man maketh a 
Teſtament with. 
out naming any 
Executer, This is 
good-for Land, 
but net for goods, 
Dyers Read. in 
Fret, of Wills, 
Sed. 2. $. 3. 


Trin.34.% Mich. 


The Caſe of ihe 
Cobeirs of Sir 
William Rider, 


in the Court of 


Fards, Moo. Rep. 


ay, 1222, 
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tor. (k,) Fourthly, by forbidding oz hindering the Teſiator from 
making, another "Teſtament, or trom correcting the: former. (4), 
Fifthly , by unwillingneſs or inability of bird that is appointed 
Exccutor , when he will not or / cannot / officiate as Exccutor. 
Sixthly, when the Executor cannot be certainly known, there 
being divers. men of that name and no 'diſtintion made 3 this: 
uncertainty of | the Exccutor maketh voidthe Will. Seventhly, 
when the Teftatordoth err. in the perſon of the Excgutor 3 but in 
an 'errour of the Name only, and not of the Peron it is otherwiſe, 
ſavein certain Caſes hereafter limited. Thus a Teſtament, though 
free from all Original fault, may yet afterwards become void 
but a Teſtament originally void, can neyer afterwards be made 


3- Brzeouc x Judgment given againſt the Plaintiff in C, B.. 
on Formedes in Remainder, er ſpecial Verdi, and found 
that D. gave inſtructions for the writing of his Will, to give his. 
Lands to-one- of - his Sons for lite, and the Scrivener by miſtake 
wrote an Eſtate in Fee 3 and the Court agreed that the Will was 
utterly void, becauſe it was not the-Will of the Teſtator, Yet it 
ſtern'd ro Ferrer Taftice, thartor ſo much asit-may be;itſhould 
be that is, for an Eſtate for life, which was bis Will : but all the 
other Juſtices were againſt'him. 

In the Court of Wards betwcen the Co-heirs of Sir William Ri- 
der, it was declared by Coke Chict Juſtice of the C. B, and Tan- 
field Chick Baron, That it one make his Will in writing, and 
then ſaycs, I will alter it, or add to-it3 that is not his Will, be- 
cauſe it is not compleat, or hniſh'd; nor publiſh'd for his Will, but 
is deferr'd or delayed till the Alteration or Addition be made to it. 
And if the party dic before {uch Alteration or Addition, and with- 
out publiſhing it to be his Will, that Will is not his Will. But it he 
make his Will, and publiſh it, and after it cotne to;his mind to 
alter or add to it, and he fay that he will alter it, or add to it, bur 
dies bcforc he make any Altcration or Addition, then the former 
ſhall be his Will, 


Parr I Of Teſtaments and Laſt Wills, 3x 
CHAP. XVIL - 


Of Teſtamentary Kevocationre 


vr. The ſeveral kindr of Revocations. 
- 2, \Revocations by Marriage. | 
3. Where two Wills are found, and it be not known which was 
. made Firſt or Laft, which ſhall be preſumed the Latter Will. - 
4. In what caſer the former Will ſtands unrevoked, notwith- 
ſtanding the making of # Latter Will. 
5. Caſes im Law touching Revocations, 


[5 Evocations way be either of Executorſhip or of Legacies, 

and that or begs; wavy te = and this may be c- 
ther by Word or by Deed, or by At tion of Law, or by 
Marriage. The Teftator at any time before his death hath power 
to revoke oralter-kis Willat his pleaſure,/(a) And as a Will may (7) Paldinl. 
be made by word only, {0 even a written Will may by (word a+ Tefta. & Mane. 
lone be revoked'and annulled. (b) For by making a Nuncupa» & convent. ute, 
tive or Verbal Will one may revoke a written Will; yea one may b) Offic. YH 
by word only expreſs the alteration of bis mind thus tar, That the 9+ Kevecar.. 
Will by him formezly made, ſhall not ftand -but.,be revoked and 
annulled ; and this ſhall tand and be: cffeftual'; (c) So that if he G) ibid, 
then dic without making & new' Will or new- publication or re- 
athrmance of the ftortner, hedieth inteſtate. But.a Will adviſed- 
ly made ſhall not be nullifed by doubtful ſpeechesof the Teitator 
without clear and perſ{picuous Revocation, or. words which #ant 
amount, (4) Nor can there be a Revocationof Legacies among (4). Crok- Rep, 
Children without preciſe mentioning the firſt Will, and the Lega- £9 1 C9” 
cies thereby given to the Children.. The Law is the ſame, when 
the Teſtator having no Children deviſeth Legacies to his Brothers. 
(e) Andas a Will may be wholly revoked, fo alſo in part only, (© bid. 
Alſo the Executorſhip of one or more of the Executors may 
wholly or in part be revoked, and yet the Will may ſtand good in 
all the other parts, fo. as there be any. one or . more Executors left 
unrevoked ; but if all the Executors be revoked, then the whole 
Will is revoked. [And this revocation (as: aforelaid,) may be by 
word only without being expreſſed in the Will, orany other wri- C)Bibd.Pual Ae” 
ting. (f) Likewiſe Revocations may be by AR and operation of Alex. Jaon.Dyn. 
Law as well as by Fact or by any dize& and expreſs terms3 as (3! CEd6.Dyer. 
thus, when the Teſtator maketh a Feoffment to one man of the & Goldsb-Rep.in 
fame Land by Decd, which he had formerly deviſed or bequeath- Im 
ed to another by Will. .(g) Alſo if one bequeath his black. horſe Rep. be. 
by Will, yet afterwards ſclieth or giveth him away, and buyeth ynnnet 


another. 
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(Þ) Offic. Exec. 
ubi ſupra. 


(4) ibid. 


(k) M.25, 26 
Eliz., 


(4 ) Supra, cape 


20. $. 3. 


(m)L 
cur. f. de mili- 
tari Teſta. 


(n) Offic. Exec. 
(o )1. poſteriore. 
Inſt. quib. mod. 
Teſta. infir. 


(p) L. cum pro- 
ponat. C. de Co- 
dicil. 

(9) L uſt. & ibi 
DD. C. de Edie. 
Divi Adrian. 


(r ) Sichard. in 
diCt. 1. ult. & 
Manrt. 1. 2. t. z$. 
0.47, 


(:) Vant. lib. 6. 
tit. Z- nu. 48. 


4t ) tdem per 1. 
Sancimus. c. de 
Sacrolana. Exc. 
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another black one ; this latter black horſe ſhall not by the 
Will, becauſe the Teſtator had him not at the time of making the 
Will, as alſo becauſe ſuch his ſale or gift of the former black 
horſe was an anal revocation of his Bequeſt or Legacy thereof. 
(hb) The like of Corn in the Barn, or other thing whereof the 
Teſtator makes any AQ of Alienation contrary -to the diſpoſition 
thereof in his Will. Laſtly, although a Teſtator may by wogd re- 
voke a Will made in writing that is good, yet he cannot by word 
afirm a Will made in writing that in it felt is void. 

2. There are likewiſe Revocations by Marriage as thus, If a 
Woman Sole make a Will, and afterwards take a Husband ; this 
without any more ſhall work a Revocation-or:Annullation. (i) 
But in caſe the Husband be Bound or Covenanted to make good 
or perform the Womans Will, which if he afterwards refuſe ta 
do, his Bond or Covenant ſtands good againſt him, -and is alſo 
Suable. (k,) Yet a married Woman cannot by word countermand 
and revoke her Witl formerly made when ſhe was Sole and un- 
married, by reaſon of the Coverture tgking.away the freedom of 
her Will. And 'if the Husband doth give his Wife Licence to 
make a Will of his Goods, yet he- may revoke the ſame, not only 
at the making, of the Will, but alſo atter her deceaſe, at leaſt be- 
fore the Will be Proved. *(1) 

3. No man can ly be ſaid todie with two Teſtaments, 
except a Field-Souldier in aQtual Service : (m) yet a man may 
make two Teſtaments, and both ſtand good, and both be proved, 
provided they be of and as touching diſtin& and ſeveral things, 
and the Executors thereof limited — and the one no 
way derogatory to the other 3 (#) But of the ſame things there 
can be but one Will, for the Laſt reſcinds all former Wills. (o) 
Yet a mian may die with divers Codicils, and the latter doth not 
infringe the former, ſo long as they be not contrary the one to 
the other. (p) But if two Teſtaments be found, and it appear 
not which was the latter, both are Null and Void : (q) yet if 
one of them be made inter Liberos, or «ad Pios Vſws, that ſhall be 
preſumed to be the latter, and fo take place; yea, or it one of 
them be made in favour of ſuch as ought to have had the Admi- 
niſtration in caſe of inteſtation. (r) But if one of them be in ta- 
vour of the Teſtators Children, 'or of them that ought to have 
had the Adminiftration, and the other be ad pios wſus , In this caſe 
if they that ſhould have had the Adminiſtration be the Teſtators 
Children, then that ſhall take place 3 (s) yet that ad piss wſas 
ſhall have: priority: of a Teſtament of the fame date made in 


-favour only of collateral Kindred. (t) But it two Codicils be 


tound, not appearing which was made Firlt or Laſt, and one and 
the fame thing be given to one perſon in one Codicil, and to ot 
othcr 
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other perſon in the other Codicil, in this Caſe the COOn rr ſ 
veid; but the perſons therein made Legataries ought to divide the [ 
bequeſt equally betwixt them, (x) ON _—_ 


ſtament I ſhall hereafter make, I will the ſame to be void and of 

no force : In this caſc it is not infringed by a later Teſtament, un- 

leſs in that later there be mention thereot ſufficiently made to a- (.1 pid.s jatn 

mount unto a legal revocation of that former Teſtament or clauſe is | Horatius. & 

derogatory. (z) "—_ . = aan 

;  $. If a man faith, that hewill revoke his Will hereafter which Micb.38,39 Eliz 
he-hath made, that is not any revocation, without the doing of Roti abridg.tit. 

fome other Aﬀ. Likewiſe, if one ſaith that he will make a Feoff- Prviſe. P. 
ment thereof to another, that is no revocation before it be done : 

But if a man Deviſe Land to another by his Will in writing, and 

after Deviſe' it unto another per paroll, albeit that is void as a Will, 

yer it is a revocation of the former Will. 

If a Deviſor alien the Land Deviſed, and afterwards repurchaſe ®ob di4 R 
the ſame Lang, yet the Will is revoked as to that Land. 44 E. 3, 

33- 44. Al. D. 3, 4 P.M. 143. 55. Contra. 2 R. 3. 3. 6. 

* Treſpaſs upon evidence, where one hath made his Will in wri- P24 JB. 
ting, and deviſed his Land to A; and her heirs; and afterwards Ki :-n. Cro-Rep. 
being ſick and lying upon his death-bed (becauſe A. did not come #9 ++ 
to viſit him) afh that A. ſhould not have any part of his 
Lands or Goods. It was held by all the Court, that it was not 
any revocation-of his Will, being but by way of diſcourſe, and 
not mentioning his Will. But the revocation ought to be by cx- 
preſs words, that he did revoke his Will, and that ſhe ſhould not 
have- his Lands given unto her by his Will, or fuch like words 
which might ſhew his intent to niake an expreſs revocation 
thereof. 

Ejettione Firme, Upon evidence to a Jury it was reſolved by Mich. 16 Jac. B. 
the Court, and fo delivered to the Jury, that if one makes his os 
will in writing, of Land, and afterwards upon Communication S-=»4er7. Cro, 
faith, That be bath made bis Will bit it all not ftand ; or, Twill 09 1h 
alter my Will, &c, Theſe words 1c uot any revocation of the 

F Wul, 
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Will, for they are words but infigzro, and a.declaration what he 
intends to do but if-he faith, 1 d revoke it, and bear witneſs 
thereof ;, he doth hereby abſolutely declare his purpoſe to revoke 
it in preſenti, and it is then 2 revocation : Alſo Mountague faid to 
the Jury, and it was not denied by any other of the Juſtices, That 
a$ one ought to. be of, a good and ſaxe memoerie-at the diſpoling, ſo 
ought he to be of as good and ſane memory when he revokes it 3 
And as he ought to make a Will by his own DireQtons, and not by. 
Queſtions 3 {0 ought be.to-revoke. it of himclt, and not by Que- 


——— 


— 
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CH AP. XIX 


— —_ 


Of a Reviver of a Will Revoked. 


1. How a Will Revoked may be Rewved. 
2. How an Executor Revoked may be Revived. 


3. How one may.dye both Teſtate and Inteſtate, 


1 '07 a Will Revoked there may be a Reviver by a new pub- 
lication of that revoked Will; allo a Will revoked may 
without py ow wa Will be revived and ſet on foot: againb 


F 
annexing 2 C thexeunto, (4) or by adding avy thing to. the 
Will; or by making a new Executor 3 or by expreſs / doring. 
word, that it d good and-be his Will, yea, and ſometimes 

without either of theſe; as thus, A man makes his Will, many 
years after he makes another, then in his ſickneſs both theſe Wills. 

are put- into his hands, and being demanded which: of theſe Two 

be will have to ſtand for his Laſt Willand: Teſtament, and being 

required to deliver back that which he will have to ſtand, and to 

detain the other in his hands; he delivers back the Wil he firſt 

made poſlibly many years before the later z In this caſe the former 

Will, though once made void by the later, is now revived again, 

ko, harrt a and ſhall ſtand as the parties Laſt Will and Teſtament. (6) 

** *®* 2, If one of the Executors Names be ſtricken out of the Will, 
and afterwards a [fer] be written over it by the Teſtator, or by 
his appointment, he is then a revived Executor 3 but then Note, . 

that it the | fet] ſhall ſtand good, the Executors Name, over 

which it is written, ought not to be ſo blotted out but that it may 

be read and diſcerned, otherwiſe the | ftet ] is over nothing, at all. 

Or if the Teſtator expreſs by word in the preſence of witneſſes, 

that the party put. out ſhall -yer be Executox, he is then alſo a re- 

vived Exccutor. Laſtly , it the verbal rc-affixmance renew the 
Exccutorſhip, 


Pare 1 Of Tobaments 
ES Natonet doing bs he in the Will; forthe 
eppointing, "of the Executor doth create the Will, though it hath 
not —_ 


and Lift Wills. 33 
in 


the Tefſtators death ; which is Divinity as well as 

Ae ſeiqed of Lands in Fee-ſimple ade... 
, "If a mmm; ferzt 

or part theteof by his WA in writing, it ſtand good for the 
whole or '\part according 'to the difference of Tenare,' no 
Executor be named or appointed; (4) {o that the party ſhall die (2 Bettoof 
Inteſtate as touching his Goods, whereof Adrniniſtration is to be Pc 
committed,” (e) 'yet+ (hall have a WH as touthing his Lands, be- (+) &.41 £444. 
caiife Land is not properly Teſtamentary, '(F') And To a Will may {f5 ogc.exee 
be good in-part only. (g.) But where 'the-ftridtnefs of the Civil <-*- $. +- 
Law is obſerved, there a mati' cannot die partly Teftate and partly (Go ere: 
Inteftatez (b) though here in England where that C ja} reef Platlofs, 
ſtrine(s is not obſerved, but all immunities enjoyed, being not CAREC 


obliged to any other obſeryance in of Teſtatnents than 3 noftrum. & de 
what is Farid Gimrinm (5) 2 man may and ſeveral other (;) Trad. de 
wayes die partly Teftate and partly Inteltate, (&) Rep.Angl lib. 3 
(k)Broo.Abrid. = 
— tir.Exec.& Plow. 
PE, o_ Þ Fax &* 
CHAP. XX. Marr Joly Fal- 
4 
Of the Probate of Teſtaments. qui dece- 
Teft 
1. Where, and before whom the Will is to be Inter 


2. By whom, avid at whoſe inſtance the Will is to be proved. 
3. When is the Will to be proved. 


4. How and in that manner is « Will to be proved. 
5. What are the Fees upon Probate of # Teſtament. 
6. Towebing refuſal to prove the Will, 


1. YZ Very Lat Will and Teſtament after the Teſtators death 

ought to be duly Proved before x Competent Judge in the 
Eccleſiaſtical Juriſdiction: A Teſtatrient or Laſt Will is tc be Pro- 

ved before the Biſhop of that Dioceſs within which the Teſtator 

had his Domicil or Habitation, or before his Official z unlefs by 

Cuſtome or Preſcription within certain RP or Mannors it 

appertains to the Chief Lord 3 (s) ot unleſs the Teftator died 1 ries. mn. 
within ſome peculiar Jutiſdidtion, in which cafe the Probation of Teſtam. mu. > & 
the Teſtament may by Preſcription or | to the £10 
Judge of the peculiar; ($) or unleſs the Teſtament be” fuch as (J0.deAtho.in 
wherein only Lands, Tenements, 2nd Hereditaments and no Goods eExecur. Teſta. 

be deviſed ; or the Teſtator had Bona Notabilia at his death v*r> Ordinario. 
F 2 .in 
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(c) Linw. in Ce 
$ratut. verb. ad 
quos pertinet. & 
Perk.tit.Teſtam. 
GL:94. & Firzh. 
Abridg.tir. Adm. 
n. 7. & Brook. 
eod. rit. tit. 48. 
(4) Dr. & Stu. 
ubi 2. & Per- 
kins ubi fpra. & 
Frad. de Rep. 
Anglicana. I, 3-c- 
2. & 21 H.8, c5. 
(e) Offic. Exec. 
C. 4. $0 be 


Cf) ®R. 3. Fitz. 
4-Coke lib. g.fol. 
4 3- 


Cog. 3,part, Hens 
{6663 Caſe. 
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in divers Dioccſſes 3 in which Caſe the Probation of the Teſta» 
ment appertains to that-Arch-Biſhop within whoſe. Province ſuch 
Bona Notabiliaares, (c) Or unlels by Cuſtome it.appertains to the 
Major of ſome Borough 3 for ordinarily and regularly though 
Wills and Teſtaments are to be Proved before the Judge of. that 
Juriſdiction within which the, Tettator 'died., or. rather within 
which he had his uſual habitation and made his laſt 4boad, (4) 
yet ſome Teſtaments may be Proved- in ſome Boroughs before 
the Major thereof by Cuſtome 3 where it ſhall be undex/toog to 
be only in reſpe& of the Burgages within ſuch places deviſeable, 
but in reſpe&t of their Goods they ſhall: be Proved according to 
the Law. Communi Forma, (e) and there only where:the Lands 
are bequeathed 3. which is nothing firange, when as- aforeſaid in 
ſome Mannors by Preſcription Teitaments may. be Proved betore 
the Stewards thereof, yea though no Lands be bequeathcd there+ 
in. (F). 

The Probate of Teftaments did belong to Qrdinaries but of 
later Times, de Conſuetudine. Anglie & non de Communi Jure : and 
the power to grant Adminiſtration was granted, to the.Ordipary, 
by the Stat. of 31 Ed. 3.cap. 11. And betore that time, the King 
was accuſtomed to ſcize the Goods of the Inteſtate, to the intent 
they might be. beſtowed for the burial of the dead, and the pay- 
ment of the Inteſtates Debts, and the advancement of his Witc 
and Children ; and the Ordinary himfelt hath not power to (ell 
the Goods of the Inteſtate, though they be in danger of periſh- 
ing, nor releaſe a Debt due to the Inteſtate z by the Stat, of 31 Ec, 
3. The Commiſſary of the Biſhop of-the_ DioceG granted Letters 
ad colligendum & ad vendendum ea que peritura eſſent, & inde com- 
putum reddere , the Grantce ſold Goods which would not keep, 
but periſhed ; and an ation of Debt was brought-.againſt him as 
Exccutor in. his own wrong, and it was adjudged maintainable, 
becauſe the Ordinary himſelt had not ſuch power; apd thexefore 
he could not give it to another, 7 Eliz, Dyer, 256, Again, the 
practice hath been-when Teſtaments have been Proved before o- 
ther than ſuch as are mentioned in the Premiſes, -as appears by 
this Caſe. A Teſtament is diſproved in-the_Ecclefiaſtical Courts, 
and the party appcals to the Mctropolitag, and it is there diſpro- 
ved, and afterwards there is ap Appeal to the Cqurt of, Delegates, 
and it is there diſproved alſo; and at laſt the party appealed to 
the Queen in Chancery, by the Stat. 25 H.$, and there alſo it was 
diſprovcd betore the Commiſhoners : And it the Queen ex Au- 
thoritate ſua: Regali might grant. Letters ,of Adminiſizxation, was 
the Queſtion. The Opinion of the Juſtices of the Common Pleas, 
was, That ſhe.might, becauſe the ſaid Court of -Chancery is the 
Higheſt Court ; and the matter being once. there it cannot be dey 

texmincd. 
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termined. in any-Inferiour-Court : and then the. party may ſhew in 
his. Declaration, generally the matter, and that Adminiſtration was 
ranted to him by the Queen | Ex ſua Regali Antboritate, under 
the Scal of, the Court of Delegates, Mich. 24 Eliz. in C. B.-Sce 
after, 10; Jae. in B.,R, Stephexſon's Contrary, That-the Court of 
Delegates. cannot grant Letters of Admigilization,.. ,; , 

A.Leſſee for years of Lands, ; by his Laſt-Will Devifed bis Term 
to one whom he made his Executor and dicd 3, the Deviſce enter- 
cd before any Probate of the Will, andheld the Land for'a year 
and more without any Probate, and then. died. The Queſtion was; 
whether his Exccutor or Adminiſtrator ſhould bave the Term, os 
that, the Ordinary ſhould commit Adminiſtration of the-Goods of 
the tuſt Teſtator ? It was the Opinion of the Court, That the pro- 
pexty-of the Term was lawfully in the. Executos by bis;Entry; 
and. the Deviſe well executed. without any Probate. 

In Debt againſt Executors, it was Refolved,. That it any of the 
E.xccutors retuſe before the Qrdinary, yet he that retuſed may Ad- 
miniſter the: Teſtators. Goods at his pleaſure, and. Prove the Will; 
but.if allcthe Exccutoss do-xcfuſe before the Qrdinary,, there. Ad- 
miniſtration ſhall be granted, and they cannot after Adminiſter, 
2. That in Debt brought againſt an Executor, it is a good Plea, 
That the Teſtator made him and another |Executor, who is alive 
not namcd, without ſaying that the Teſtament is Proved. . 3. Re- 
ſolved, 'That the Lords of Mannors in; former times had the Pro- 
bate of Wills ig. their Courts; and- in-ancicnt. time when. a. man 
dicd Intcſiate, and had made nodifpokition of his Goods, the tyuſi 
of them was committed. to the King, who was and is, Parens Þ a- 
trie. And the Ordinary was Conſtituted: by the King, i. loco Pa- 
rextis, and .his Power. was given to him, by the Stat.. of 31 E. 3; 
Caps 1 Ls * 4+ Reſolved, that although the Oxdinary had-the Power 
given to him as before, yet no Power..thereby. is given. to the Ore 
dinary to {cll or diſpofe of the Goods.cither to his. own uſe, or to 
the uſc of any other, and that he-bath not avy abſolute. property 
in the Goods, but a property only ſecundum quid. . 

2. The Tctament.is-to be. Proved by the Executos (g ). whom 
the competent Judge cithex. ex Officao,, or at the inſtance of the in» 
tcxeſſed may call betore him to Prove the. lame, and to declare bis 
accmenney or .xctuſal of the ;Execution. thereof. 3-(þ)) , yea ſome 
think it may, be dove. at the inſtance of ſuch as bave no intereſt,/to 
the intent that thercby they may be certified whether the Teltator 
lett them a Legacy. (And becauſe it often happens thata Laſt 
Will or Teſtament is lett in the Cuſtody of ſome — Fricnd than 
the Exccutor,; the Law,hath provided... that, in..whole hands. ſo- 
evcr it remaivs, he is cempcllable to.produce.the fame, and; to ex- 
bibite ſuch Teſtament. (A) Andif he once had it; the Lay pIc- 

| uImes. 
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ſurnes hit to have it Rill, untill He prove the contrary by good 
(1) Alex. inl.2. evidence, '6r by his own'oath atleaſt. (7) Alſo an Executor dy- 
verb, Tamen, © ing before be hath Proved his Teſtators Will, bis Executor (that 
is) the Exccutors Executor may not Prove both the Wills, and 6 
become Executor'to both the Teſtators ; but in caſe the Goods of 
the firſt Teſtator wer after Debts paid bequeathed to the firſt 
Executor, ther thay his Exetutor take Adminiſtration of the firſt 

Teſtators Goods with the Will annexcd. 
3. The time when the Will is to be Proved is ſomewhat uncer- 
tain, and left to the diſcretion of the Judge, according to the di- 
ſtance of the phace, the weight of the Will, the qualiry of che 
 Executors, the abſence of the Witneſſes, the importunity of Cre- 
difors and Legataries, and other circumſtances incident hereunto. 
(n)12.6.utrum. (5g): Yet regulatly Teſtaments ought to be infinuated to the Of- 
Teftam. approb. ficial or Commiiſſaty- of the Biſhop of the Dioceſs within four 
(=) Fulb, Par. months next after the Teſtators death.” (#)- And the Ordinary may 
par 3. Di983- equeſter the Goods of the deceaſed untill the Executors have Pro- 
ved the Teftatnenty fo 'may the Metropoliran if the Goods be in 
(*)9 Ed. 4-35 divers Diooeſſes. (ov) Alfo the Ordinary may compell the Execu- 
tor to Prove the Will, and to accept or refuſe the Adminiſtration : 
if the Exccutor refuſe, or if there be a Will made and no Execu- 
tor appointed, the Ordinary muſt commit Adrhiniftration exm Te- 
ftamento annexo to whom he ſhall think fit, and take Bond of the 
Adminiſtrator to perform' the Will. If no Will be made, he muſt 
prant Adminiſtration to the next of Kin if they' refuſe it, then 
to whom ſhall defire it ; and if no body take the Adminiſtration 
the Ordinary may grant Letters ad colligendum boxa Defuntts, and 
thereby take the deceaſed's Goods into his own hands, wherewith 
he is to pay the Debts and Legacies fo far as the Goods will 
(p)31£4.3.c. reach 4 (p ) for which himſelt becomes liable in Law like other 

3:88 Extcntbrs of Adminiſtrators. 

caps 5. 4. A Teſtament ifter the Teſtators death and not before may 
be Proved tither in Common Form z as when the Executor preſent- 
irg the Teſtament before the Judge, without citing the intereſſed, 
doth depoſe the ſame to be the true, whole, and Laft Will and Te- 
ſtament of the deceaſed, and wherenpon the Judge doth armex 
his Probate and Seat thereunto : Or in form of Law, as when the 
(q)Vl.in1.2.e, Widow or next- of Kinto the deceaſed arc cited to be preſent, in 
de Tea. 14. Whoſe grekcke the Will is exhibited before the Judge, wherenpon 
& Alex. & Pal. Witneſſes being produced, received, ſworn, examined, and their 
deCaſt-&2litin 1. poſitions publiſhed, the Judge in caſe of ſufficient proof doth 
(r) Paul.de Cat. pronounce for the validity of the Teſtament, (q) Now he that 


Boe Fe Pra. Proves but in Common Form, may be compelled to Prove the ſame 


.- Inerpailt. again in form of Law; but being once ſo Proved the Executor is 
$2.3. © * notcompellableto Prove it any more (7) but being Proved only 


m 
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in Common. Forms, it may be queſtioned at any tjme within thirty 
years next after, (s.) by common Opinion betore. ic work, pre- 
{cription, which is iſe.in caſe it he Proved in Form of Law, 
or per Tefter, There is another kind or-Form of Proving, Telia- 
ments, which in the Civil Law is called Apertara Teftamenti, but 
this @yours two-much of Ceremony to be of any uſe with us, Let 


it therefore ſuffice to be farther Noted, that be the Teſtament Pro-- 


ved in what manner ſpever, yet the Exccutor before the Office- 
Scal be afhxed thereto, is to be obliged by his Oath, yea and by 
Bond- if necd fo require, toxender a juſt account of the Execu- 
tion of the Teſtament ow be ſhall be therewnto _—_ called. 
(t) Laſtly, the Probate of every Biſhops Tcfament, os 

Admivilzxation.of bis Goods, altbough 
within his own. JuriſdiQon, does! belong; £9 4he Arch-Biſhop of 
the ſame Province. (+) 


5. Touchiog the Fees for Probate of Teſtaments, for Regiltring, 


Sealing, Writing, Preifing,, making of Inventories, giving Ac- 
. ing the 


euimnany, Faqpantalle ngs lame; as allo 
or gravting: Adminiſtrations, the is, here referzed to the 
Statute of 24 Ev. 


nalty is Ten Pounds tor taking, more-than is thare appointed. If 
the Exccutor requeſt any to.engrols the Teſtament, he muſt agree 
with him that he doth fo requeſi, (»).or bring one ready ingrofſed 


with him, which for tion of paying, moze Fees than is duc 
by the Great i adidas. © > tlyavy, 4 ways Note, that by 
the. ſaid Statute, neither the money raiſed of Lands appointcd by 
Will to be fold, nor the profits thereof, are to be accounted as any; 
of the Teſtators Goods or Chattels. The Will is to be brought 
with Wax thereunto ready to be Sealed, and proot to be made 
thereof. And the Executor at the making of the Inventory is to 
call or take to him two-of the Teſtators Creditors or Legatces, or 
in their abſence or refuſal two honeſt perſons of the Teſtators next 
of Kin, or for default of them two: other indifferent perſons ; 
which Inventory. being indented is to be atteſted for the truth 
thereot by the Excecutors Oath, and one part thereof to be lett 


with the Ordivary, the ocher pert thereut to remain with the Ex-- 


ecutor, 
6, It on Proceſs or Summons from the Judge the. Executors ap- 


pear not to Prove the-Will; they are puniſhable for contempt 3, it 
they appear, but refuſe to Prove the Will, the Judge may grant 


he had not but. 
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Part. 4- verb. 


Prerog. Court. 
Cap. 74 


(w) Cake Thids. 


Adminiſtration to the Widow or next- of Kin. (x) Now Kefi- (x) Did. Stats 


fal cannot be by werd only, but it muſt be Entered and Record- 


21H. h.c.5.+ 
S$Ed. 4- £- 3% & 


& in Court, and therefore jt muſt be done betore. a Competent Piowd. 184.2.. 


Judge, and not before Neighbouss in.the Countrey, But where an 
Exccutor hath once. Admmilired, there he cannot ——— 
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fuſe to Prove the Will and take on-him the Executorthip, becauſe 
by once Adminiſtring he hath accepted the Executorſhip by inter- 
pretation of Law, and fo determined his EleQion 3 and in that 
Caſe the Ordinary ought not to accept of ſuch retuſal, but co 
compel him tb Prove the-Will, and take upon him the Exccutor- 
(hip. (y) Yet in caſe the Judge doth admie one to refuſe not- 
withſtanding his former having Adminiſtred, it ſhall ſtand good. 
Cz) But « refuſes} -and Admjniftration committed to another 
the Executor may not recede from it, and go back to Prove the 
Will, and to aſſume the Executorſhip+ indeed it only upon the 
Executors making default of appearance upon Procels or Sum- 
mons to Prove the Will, Adminiſtration be inſftanter' committed 
to another, in this caſe the Executor may yet at any time atter. 
come in and Prove the Will, and ſo undo the Adminiſtration. (4) 
But if after refuſal it appear to the Judge that the Executor had- 
Adminiſtred before ſuch refuſal, he may revoke the Adminiſtra- 
tion, and enforce the Executor to proceed to the Proving of the 
Will : As if A. being Exccutor ſhall Adminiſter, and. yer refuſe 
to Prove the Will, o that Adminiſtration is committed to B, it B. 
being afterwards ſued for Debt ſhall plead the matter ſrepre, ic ſhall 
be found a good Plea. (b) Alſo ar Executor may be ſued for the 
Debts of the Teſtator in ſore Caſes even before the Will is Pro- 
ved, for he may not by his own act of delaying to accept or refuſe 
the Probate of the Will keep off Suits, except he will refuſe in 
due' manner,” that ſo Adminiſtration being granted there may be 
ſome -one ſuable by the Teſtators Creditors tor the Debts owing 


by him. (c) 


bn — —. 


CHAP. XXL 
Of Proof requiſite #0 a Will. 


1. What Teſtimony ſufficient to Prove a Will, 

2. Prodf requiſte to a Will written by the Teftators vwn hand, 
3. What Witneſſes are incompetent to Prove a Will. 

4. Legataries how far they may be competent Witneſſes. 

5. Animus Teſtandi, bow it may be proved. 


I. Here there is no controverſie or diſpute touching the Will, 

there the ſingle Oath of the Executor alone is ſufficient 
for the Probate thereot in Common Form ;, and whese other proot is 
requilite, there it lics much in- the breaſt of the Judge duly re- 


gulated by Law what proot to admit for the number of _ 
Iicuecs, 
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neſſes, fot the quality' of them; and for tHe ndture of the Proof 

according to the circumſtances and ſtrerigth of oppoſition made 

againſt the Will, But regularly by the Laws and Cuſtomes of Exg- 

land, Two Witnefſes withour exception are requiſite for the duc 

Proof of a Teſtament, and Two ſuch'are ſafficient ; (2) So that () JuCivile 
it is not nectffary to have ary more than Two, (+) and it may be cum Genes 
in vain t6 have no more but'One 3, (c) fora Nuncupative Tefta- Int. de Tettan, 
ment muſt be proved by at feaſt Two Witneſſes without excepti- {71 c. Seat. 
ON. Rur verd. prodatis, L. 

2. & Teſtament written by the Teftators own hand Proves it - JC in "a 

ſelf 'withoutthe Help of ſach Witneſſes," yea, though it hath not Canon ©: te 
his Natne ſab{cribed toit; nor his Seal affixed © it, nor witneſſes ; 
preſent to it; 'Provided ir be undoubtedly known tobe his wri- 

ting, 'or can be ſufficiently proved (© to be ; yet ſhall ic have the 

more Authority if {6 be it be ſubſcribed by himſelf and Witneſſes, 

and Sealed. Nor is it neceſſary to the Proof of a written Will 

that-the Witnefſes Hear it read or ſubſcribe it, ſo'as they 'cqn de- 

poſe that the  THtator"Ueclated befort them, that the ſef-fame 

writing now produced, is, was, or ſhould be tis Laſt Will and 

Teſtament. For in 4 written Will or Teftament it is notnece 

that there be any Teſtimony of Witneſſes where it is certain an 

undoubted that the Teſtament is written or ſubſcribed with the 

Teftators own hand-z (&) or that the Teſtator cauſed the fame to (4) Auth. quod 
be written 'by another; but if theſe be doubtful, then the teſti- a Io 
mony of Witneſſes is neceſſary.” (Ce ) Allo the Witneſſes ought to jigs hs 
prove the very identity of the writing, that is, that the writirig C024. & Denon, 
now ſhewed is the very fame writing which 'the Teftator m his 
lite-time afhrmed betore them® be his Laſt Will, or to contain his 
will,” or other words full to this purpoſe z CF) ſo that it is not (2PM bac 
ſufficient for the Witheſfes to fay, this is the Teftarors own hand}, Auth. in non ob- 
for or becanſe we know his Hand y (Ce) neither is it ſitficient by tm —_ 
comparing other writings of the Teſtators own hand "with the (:)8rt&aliiin 
Teſtament, (hb) for hands may be counterfeited, therefore proof FI de 
by ſimilitude of hands is not full proof, (i) except where the —_ OO 
Ryle and praQtice of the-Court runs otherwiſe. '(k,)) Neverthe- th. Quod foe 
leſs if the Witneſſes /depoſe that they faw the Teftator write or C12. To, 
ſubſcribe the Teſtament, and know the ſame to be his Teſtatnent s. d jurcjurand; 
and Hand (#) or that" they had heard the Teftator to confeſs [A [Veſt Prac. 
that he had- made his Teſtament, and that the fame was tn fuch Q Sichard. abi 
a mans Cuſtody ; (m) or if the Teſtament were found in the Te- ©r'%- 


ſtators Cheſt among other 'his writings, in theſe” Caſes the proof ir Mignon 
made by c ing of hands is a and ſuffcient*proof;, (#) $4 cond * 


yea, though appear not any'of thoſe helps by probable cir- (.) Gran Thec 
cumſtances, yerif there be riofulpicion of fraud, nor fear of (ub- £55. 0n.$.Tet 
ornation,- proot made by-com Is.” m 

G u 


42 Of Teſtaments and Lat Wills. Pax T, 


full and ſufficient proof. Likewile if it be proved-that the Tefta- 
tor in his life-time did acknowledge that his Teſtament was con- 
tained in a writing left in ſuch a mans hands or cuſtody, and that 
man produce a writing, depoſing it to be the fame which the Te- 
ftator left in his cuſtody z ſuch proof is ſufficient without any fur- 
(e) MC, ther comparing: of hands. (o) But if the Teſtator did allo ac- 
me _ * knowledge that his Teſtament contained in fuch a writing left in 
- the cuſtody of ſuch a perſon, was written with his own hand, then 
ſuch proof is not ſufhcient without comparing of hands, whereby 
1) Armin it may appear to have been written by the Teſtator himſelf, (p) 
£ deT 5. 3+. Regulatlyall perſons are held competent Witneſſes to prove 
a Controverted -Will, fave ſuch as the Law holds incompetent ; 
ſuch are ſuch as are parties intereſſed, or preſumed in Law to be 
byafſed in affe&ion, or the like 3, alſp infamous perſons, as perju- 
red, or the like; alſo ſuch as for want of judgement and undcr- 
wang hogs rejes. And if it cannot be proved whether it 
bea T t ox a Codicil, the circumſiances being © indifferent 
to cither, then is it moſt (ate in regard of the Statute to commit 
cm the Adminiſtration tothe Widow os next of Kin demanding the 
_ 4" fame, to avoid wp nag þ nad arr (q) in caſe the Judge 
before whom ſuch penalty is able ſhould adjudge the paxty 
to havedicd Inteſtate or without a Will. 
4. A Legatary may be a competent witneſs tor the of a 
Wo PEEDY Will in all parts. thereof, ſaving for what concerns the Legacy 
Lt de Feſta. therein bequeathed to himſelf. (r) So that ſuppoſe never fo many 
Ordin.: Port®® Witneſſes to 2 Will, wherein each of them bath. a Legacy, they 
(+) Bart,inl, Cannot ſufficient! ve the Will as to their own Legacies, (-) 
omnibus. C.de but for the reſt of the Will they may. (2) 
(+) Albert. de ©. Ftis very obſervable, that the moſt conſiderable Requiſite 
Teftib.<4--57- the Law aimes at to the conftituting of an Executor and making 
of a Teſtament, is tobe proved more by Circumſtances thay by 
@) Gf, Witneſſes 3 and that is Arimys Teftandi, ox the intent or purpolc 
lane. Int. o Of the Telſtator to make his Will. (#) For it is the mind. 
eſta. Milt. and intent of the Teftator more than bjs words that giveth hte 
Un) Mant. de and being to the Tcſiaznent, (w) The cixcumſtances, that prove 
Coajee. ult. -ob the intent or purpoſe, mult alſo themſclves be yoomar by Witneſſes, 
exfeod. fd Thee Circumltances proving ſuch a purpoſe in the Teſiator arc 
hzred. inſti qnany; as when the Teſtator is in any more than ordinary danger 
of death; (x) or that he orderly compoſeth himfelt for fuch a 
work ; (y) or that he required the Witneſſes to- bear witnels 
& ie, 1047. thereof 3 (2) with many other the like: circumſtances, asto the 
lane, perſon, time, place, occation, mannes of ſpeceh, deportment, and 
7 Suing tn whoſe preſerce. ' All which tbe circum{ſpe Judge is to take in- 
to conſideration for lince the mind and intention. of the Velſta- 
wr i5 the eſſential qualification of every Teſtament, P_ 
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pable of a Being otherwiſe than by ſuch intention, and the mind 
and intention of man not fo much as cony otherwiſe 


than 


outward circumſtances, it is moſt neceſſary that they fall un- 
Ae ade proof by ſalfcient Witneſſes, 


x 


1. What fol 


bilia. 


3. How or when Debts and Bonds may 
4. Law-Caſes touching this Subjeti, 


by all, thac Five Pornds is the ſurnm or, vatue of 


1. Tis 


4 Fon 


are di 


of Goods and Chartck. in ſome other County 


CHAP. XXIL 
Bona Notabilia. 


abilia ; memo 
ſtome in any County Bona Notabilis are at a greater ſum, 
the fuke tie ancdune unaltered 3 x5 in the Dioceſs of Londes i; 
is Ten Pounds by compoſition ; (s) Provided alfo that if any 
man die in itmere or in a journey, the Goods that he hath then 
about him or with him fhall not be as Bona Notabilis to cauſe Ad- 
CY hn Proved in the Pre- 
rogative. (b) Nor is it neceffary party 

in each and every of the ſeveral Counties where his Goods 
bur it is ſufficient if the party deceaſed were 


that the 


he lived and died to the full value of five 


Goods extant in the County where he died. So that 
deccaſcd's Goods and Chattels do amowmnt to Ten 


, be accounted 31 Bona Notabilia. 
2. Where the Will is to be Proved in caſe there be Bora Nota- 


make Bona 'Notabilia. 


compotition or cit- 


muſt have hve 


than that wherein 
pounds befides os 


or 


more, yet if the Goods and Chattels extant in ſome other Coun» 
ty do not extend to Five Pounds at the leaft, the deceaſed is not to 
be accounted to have Bons Notabilia. 

2, Regularly the Will is, as hath been faid, to-be Proved in the 
Ecclefraſtical Court of the fame County where the Teſtator is an 
Inhabitant, or wherein he made his moſt uſual reſidence and aboad 
for the latter years before his death, and not in the Eccleſiaſtical 
Court of that County wherein he made his Will, or wherein he 


died, but where his laſt place 


of habitation was 3 but if the Te- 


ftator diced poſſeſſed of Goods to the value of Five Pounds, called 


Bona Notabilia, in divers Countics, then theWill isto be Proved 
in the Court, to which alfo A from any other 
interiour } : So that the ve Court of the Arch- 


G 2 


Biſhop 


43 


(s) Coke part. 
4- Inftir. cap. 7% 


verb. Prerogat- 
Court, 


(b) Offic. Exce. 
© 4 $+ 2 
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(c) 25 H. 6.36. 


(#) Coke ubi G- 
pra. 


Ce) Offic. Exec. 
ubi ſupra. 
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Shopg Canterbury. is the, Court whercia,all. Teſtaments. are ta 
ko Foyer 209 all Adminiſtrations t@ be granted, where the party 
ying Within his, Province, bath Box Notebilia In ſome other Dio- 


cels than that whetein he dicd, which regulazly-is to be to the va- 


'lue of Five Pounds, fave where, by cuſtome or compoſition it is 


at any. $1eUter {umm as aforclaid.. Alſo it any Teſtator. dic not 
poſſefied as aforeſaid, and the Executor notwithſtanding Prove 
the Will in the Prerogatine, luch Probateſhall ſtand good : But it 
is otherwiſe it the Will be Provcd in the Interiour Juriſdiction 
when the Teſtator dies poſſeſſed, as atoreſaid, of Fona Notabilia , 
for in ſuch caſe it is again to be Proved in the Prerogative. And 
if a man hath Goods mw divers Dioceſlcs-or Provinces,' and make 
his Exccutor of his Goods in one of the Provinces, and dic Intc- 
ſtate as to his other Goods : And it the Ordinary do commit Ad- 
miniſtration of the Goods. which arc in. the; other Provipce-unto 
the ſaid Exccutor, then is he both. Exccutor and. Adminiſtrator, 
and the party dicd both Teſtate and Inteſtate, (c) Andif a man 
dicd Inteſtate having Borg Notabilia in divers Dioceſles, the Fudgs 
uſed to Aſſeſs a convenient ſumm to be imployed ix pios ſus, but 
with and under certain limitations, (4d). or legal refirictions. 

3. Debts owing.to the Teſtator are held Bona Notabilia as well. 
as Goods in ielkon, their, value being an{werable; yet if the pe- 
nal ſumm of a Bond be but Five Pounds for the payment of a leſs, 
ſumm, although the Bond be fortcited, yet that is not underſtood 
as Bona Notabilia, although in Law the, whole penal ſumm be a 
Duty. (e). And thoſe Debts are ſaid to be Bona Notabilia, where. 
the Bonds or other Specialties are, and not where the Debtors in- 
habit; ſo that it the Bonds be in the County where the Teſtator 
dicd, and the Debtors in another County, in this caſe the Will is 
not to be Proved in the Preropgative Court 3 but in caſe the Debts 
arc, only by Contract without Specialty, they are then to be elteem- 
Ed Bona Notabilia there and in that place where the Debtor is. 
But in caſe Lands be by Will given to. be Sold for payment of 
Bcbts and Legacies, this is not to be acchunted. as Buns Netabilis, 
though it be Aﬀets (f) for where Land is bequeathed to be ſold. 
fox ſuch uſcs, there neither the money tailed thereby, nor the pro- 
fits thercof ſhall be accounted as any of the Teltators Goods or 
Chattels. 

4. One had Goods ſolely in-an Inferiour Diocels; and the Mc= 
Opoires of the Province pretending, that he had. Bona Notabilia 
in divers Dioccſſcs, committed the Adminiſtration of the Goods. 
It was reſolved, that ſuch Adminiſtration granted/by, the Metro» 
politan, was not, void, but voidable by Sentence,;becauſe the Mc- 
tropolitan hath JuriſdiQion of all places within bis Pxovinee. But, 
if the Ordinary of one Dijoceſs. committeth Adminiſtration high 
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Goods when the party hath Boxa Notaþ1lia im divers Diocciſcs, the 
Adminiſtration is void as well tor his Goods within the Diccels, as 
without. - (g,) ge 

In an Action of Debt brought by an Adminiftratrix upon'an Fefirys Caſe. 
Adminiſtration brought by the Biſhop of R. the Detendant plead ©* 5:99 *5 
cd an Adminiſtration. committed to him by the Dean and Chapter. 
of Canterbury ſede vacante, becauſe the Iateſtate had Bona Nota- 
bilis. The Phintiff Replycd, that the faid Adminiſtration was Re- 
pealed and it was adjudged for the Plaintiff : 1. Becauſe the. 
Defendant did not ſhew what Boxa Notabilia the Inteſtate had in 
certain 3 and it ſhall be intended he had not Boxz Notabilia, and 
ſuch Adminiſtration is but voidable, 2. Becauſe before the Repeal 
of the Adminiſtration committed by the Metropolitan, the Infe- 
riour Ordinary . may commit Adminiſtration z and when,the Dc- 
fendants Adminiſtration is Repealed, it is void ab initisz and in 
the Principal Caſc, it was alſo reſolved, that whereas the Admi- 
niftration was committed to the Obligor, that the Debt was not 
extin&}, becauſe it is in. another right.:  otherwilc it is, it the Ob- 
gee himſelf made the Obligor his Execucor. (6 (b) 8 Jac. Coo. 

In Debt.brought upon an Obligation, the Caſe was, the Inte- bo wohoy oa 
ſatedicd in Lancaſhire : The Obligation upon which the Action Hol. 135. 
was brought was in Loxdox at the time of his death. The Biſhop 
of Cheſter in whoſe Diccels the Inteſtate died, grants Adminiſtra- 
tion to.F. S. who releaſed to the Defendant ; The Arch-Biſhop. 
of Canterbury granted Letters of Adminiſtration to the Plaintift, 
aud in Debt ht-by him the Releafe- was pleaded in Bar. - In 
this Caſe, it was holden by the. Juſtices, where one dicth who bath 
Goods in divers Dioceſſes, Canterbury ſhall bave the Prerogative ; 
and it was holden, that if Canterbury hath not any Prerogative in 
Tork,, yet that this Bond ought to be Sued in and committed Ad- 
miniſtration of, within the Court ef .Camerbyry, .and committed ,;, wv ug hy 
by.the Biſhop of that Dioceſs. (i) C. B. Byron and 

It a man Lies Inteſtate, having Goods in.divers Counties, the. 7mm © 9% Oro: 
Metropolitan ſhall grant the Adminiſtzation 3 .14 H.6.21. 10 H. Hivgt's Abridge. 
7.18. 35 H.6.43. If hq bath Bong Notabilia to the value of one. jjg, 70 $6 
hundred ſhillings in divers Dioceſſes, the Metropolitan (hall grant. _ he 
the Adminiſtration 10 H.7. 16. b. Orif a man dies beyond the (132 et 
Seas Inteſtate, the Arch-Biſhop. ſhall grant the Adminiltration ; 

P.11 Jac. B.per Co. to be adjudged in 42 Eliz. 

If a man dies Inteltate having Bona Notabilia in England and Pyer. *4 Flix.” 
Ireland-ſeveral Adminiſtrations thall be granted, viz. by the Arch- PHOOt On 
Biſhop of Canterbury for the Goods in his Province, and by the 
Arch-Biſhop of Dwblix for the Goods in his. 

It is Ordained by -Canon, i Fac. cap. 92. Thatif a man dies in 
a.]Jqurocy, the Goods which he had at that tume with him, thall 
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not cauſe his Teſtament or Adminiſtration to be liable to the Pre- 
rogative Court, 

If a man hath Goods to the value of Five Pound in-one Dioceſs, 
and a Leaſe for years of the ſame value in another Diocels, they are 
Bona Notabilia, whereby the Arch-Biſhop ſhall grent the Admi- 
niſtration, although the Leaſe for years be not a thing moveable, 
nor properly Boxxem, but it is a Chattel according to Pleadings. 

It a man becomes bound in an Obligation at London, and. 
dies Inteſtate in Devon, -and there hath the Obligation at the time 
of his death with him, Adminiſtration ought to be granted by the 
Biſhop of Exox, where the Obligation was at the time of his 
death, and not by the Biſhop of London where the Obligation was 
made ; for the Debt ſhall be accounted-Goods, as to the granting 
of Letters of Adminiftration, where the Bond was at his death, 
and not where it was made. 

To make Bona Notabilia, a Debt without ſpecialty ſhall be ac- 
counted Goods where the Debtor lives, and not where the Teſta- 
tor lived. Likewiſe if a man dies Inteftate, having divers Debts 
or -Obligations in ſeveral Dioceſſes, the Debts are {aid to be Bone 
Notabilra where the Bonds or Obligations are, and not where the 
Debtors or Debtees are. 

If a man hath Goods to the value of Five Pound in one Dioceſs, 
and a- Bond or Obligation to a greater value in another Dioceſs, 
the Obligation being there alſo made, they are Bona Notabilia, for 
which reaſon the Arch-Biſhop ſhall grant Adminiſtration. 

Anciently if a man dicd Inteſtate, having Goods to the value of 
Forty Shillings in two Dioceffes, it ſhould make the Goods to be 
Bona Notabilia, whereby Adminiſtration ſhould be granted by the 
Arch-Biſhop. But by a Canon _ cap. 93. It is Ordained, that 
Bona Notabilia ſhall be accounted to be Five Ponnd at leaſt, and 
that none ſhall be ſaid to have Bona Notabilta unleſs he hath Goods 
in divers Dioceſſes to the value of Five Pound, and fo that Canor 
hath changed the Law, if it were otherwiſe before. Likewiſe in 
the aid Canon there is an Exception of ſuch Diocefſes where by 
Cuſtome or Compoſition Bona Notebilia are rated at a greater 
ſumm than Five Pound, 
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fy no HAP, 1. 
of the Appin br Conſtituting Executors. 


1, The - = ns freedome or Liberty in making Executors, 
2, How the Offce of Executorſhip ray be perform'd or dif- 
charg'd, when a King is made Execater. 
* (14.9 j 
He word Execxter hen | in the largeſt ſence falls under a 
three-fold acceptationstor ſo.there1s Execxtor 4 Lege con- 
ſtitxtus and that is the ordinaty of theDioceſs;and there is 
Executor 4 Teftatore conftitutus,, and: that is the Execxtor Teftament a- 
rius; and there is Executor ab Epiſcopo conſtitxtus,and that is the Exe- 
extor Datrous, who is:calltd mm Adminiſtrator toan Inteitat& By the (Js be —_ 
Civil Law this Exeextor: Teflamentarius, or:Heves ini thie Dialect of () 2 Jn, 
that Law, doth: ſuccead-in:Unjverſiem jus defrontti.” (a). Now the mo '. I 
Law holds torth that Liberty to Teſtators that' they' may if they 39:36: Ang 
pleaſe exclude their own Wives and Children, 'and appoint firan- 3. cap. 9. 
g<r5 in their Teſtaments tq_bg theis Executprsy (+) for the va- Ce) Tot de He- 
Taity of the Teſtators Will chiefly conſifts( inf) the-treedome and (4) Brock Abris. 
liberty of the Willof che Teſtator, - Therefore the Teſtator may if = apps: 
he, pleaſe appoint even-Bondmen; Villains, ov Priſoners as bis Exc- fe) de Can, 
cutors,_(<c) or Infants, (4) yea whether born or- not born at ITS 
«the time of the Teſtators death 3, (e.) or Women, whether under =». 44- 
Covert and Married,qr.Sole«(f} Allo Teſtatoxs-may if they pleaſe {//,* 12%. 
make ſuch-perſons their Exccutoss as are-cithes their Debtats or (c) |. Simw, 9. 
their Creditors, (2) or one fingls perſon, or many joyntlyas.Co- 2 pnputatione, 
E-xecutors in ſeveral perſons,, (þ z ox many ,joyntly repouſenting ©, (b)$. noun. Inf, 


by 
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or non & one Body, as a Colledge, City, or other Corporation. (i) So 
Mining. in 8. likewiſe they "ray make their Executors ſimply and abſolutely, or 
$; uoum.& ral conditionally 5 alfo-from-4 certain time, or to a.cextain time 3 alſo 
Ink. q.49, Either univerſally, or ſpecially and particularly ; likewiſe in the 
firſt, ſecond, third, &e. degree by the ſubſtitution of one Execu- 
tor in the place of another. And here note, that affer how many 
wayes an Executor'may be appointed, -after ſo many and the ſame 
wayes may a Legacy be given; and whoſoever is capable of an 
(Ge n'; Exccutorſhip, is alſo capable of a Legacy. (&) Er & Contra, 

2. When the King is made Executor, he doth appoint certain 
perſons to Officiate the Execution of the Will ; againſt whom ſuch 
as have cauſt of Aion may. bring, thei Suitsz and interh 

(1) Rot. Par. othtts'thitake the accbbbt. C7} Katherine Wager ot 
15H.6.n.3- England Mother of Henry the ſixth, who died 2 June, 1436. 
made her Will, and thereof Hexry the fixth her ſole Executor ; 
whereupon the King appointed Robert Rolleſton , Keeper of the 
Wardrobe and others to Execute the'Tajd Will, by*the overſight 
of the Cardinal, the Duke of Glocefter, and the Biſhop of Lin- 
col# or any Twe of them, unto whom they were to. account, (m) 


— 
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CHAP. IL 
of Conditional Excenters. 


| 
2. Executers may be keamited in point of time, 


3. Athreefold qualification of an Executors Power, 


r. wherein the Executoris pure and ſimply made, 

areſuch as wherein the Teſtator makerh his Executor with- 

out any condition ar. all ; but when the tion Or nomine- 

tion of the Exeeuror hath ſome ſuch quality added to it or joyned 

with it, as whereby the effe& of the diſpoſition is ſuſpended and 

depends upon ſome futare event, then is fuch aſhgnation ſaid to 
be Conditional. - (a ) Alfo the condition in creating or appoi 

'& ing an Executor'may be either precedent- or ſubſequent z &) yea 

- and ſometimes it may be conditionally that he give fecurity 00 pay 

the Legacies, and, in general, to perform the Will before he At. 

- as Executor. The conditions incident to the appointing of Exe- 

cutors are very numerous and uncertain according to the pleaſure 

of the Teſtator, fo as they be neither neceflary, nor impoliible, nor 

unlawtul, nor captious Conditions. 
2. The time may be limited whey the Executorſhip ſhall be- 
gu, 
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gin, and that cither certainly or with reterence to Contingency ; , 
(ec?) for by the Laws: of the Land it is. lawfull for a Teſtator to (£2 Powd-in | 
appoint his Executor cither from a certain time, or until a certain & Fea. 3: 8.8. 
time; and-in the mean time Adminiſtration may be committed * ®rookn-155- 


tit. Execut.& tir. 


to the next of Kin, or to the Widow 3 and the Ads then done Adninift. ou. 45. 
by fuch Adminiſtrator cannot be voided by the Exccutor aftcr- 


wards ; (4) and in this ſence the ſame may be faid-to die (72 Pows-® 
partly Teſtate and partly Inteſftate, which by the firictne(s of the 
Civil Law is not allowablc. (e) | (e) Dec, Cagnol, 


3. As the Conditions incident to the making of Executors and ZM**: Francin 
giving of Legacies, are (as aforeſaid) very many and full of va- de Reg: Jur. 
riety ; ſo alſo the it ſelf of Executors may be limited, qua» 
lined, and di 12 299 *n bw) ae So margins Foes A 
as thus; he may A. his Executor for his Plate and Houſe- 
holdſtuff; B, his Executor for his Sheep and Cattel ; C. his Exe- 
cutor for his Leaſes and States by exterit 3 and D. his Executor for 
the Debts due to him. y, Locally: as thus, vie. he may 
make E. his Executor for his Goods in Cornwall; F. his Executor 
for his Goods in Devon; and G. his Executor for his Goods in 
Somerſet, Thirdly, Temporally : 2s thus ; he may tnake his Wife 
his Executrix during her Widow-hood, or during his Sons mi- 
nority. (f} 10% Dyes 
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Of appointing Co-Executors. 


1. How one alone or many joyntly may be made Executors, 
2, How Executors may be made univerſally or particularly, 


I, ONS perſon alone, or divers together, ſo the number be not 

to0 numerous, may be appointed Executors, (4) And {5 $-Ftunur. 
where divers perſons be made Executors, all are to be admitted, jnvir. 
and not one without the reſt, (6) unleſs they cannot or will not 2 relive. 
undertake the Executorſhip. (c) Which concluſion holds true, fs © © 
though he be a ſtranger who is joyned in the Executorſhip with (*) S9rPar 
the Teſtators own Son, it is true alſo whether the Executorſhip (4) 1. quidam.C. 
be appointed alternatively-or disjundively ; in which caſc if the £55"); ban. & 
Teſtator ſay, I make A. B. or C. D. my Executors, both perſons ule. vol. 1. 4.£. 4 
are Admiſſablez (4) For this word | or )intavourof Teſtaments fe. qui. 
is taken for { and] (e) unleſs ic be moſt evident that-the Teſta- ©:bid. 
tor did bear much more affetion to the one than to the other, (F) nec 
or ugleſs the Authority of EleQion of the perſon be. by the Tefta- — x Extr, 
H 2 tor 
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Wb rg tor granted unto another, *(g) or unleſs one of the perſons be in» 
" Jal.3a wn capable of 'the Exccutorſhip. (bh) And here norte, that where there 
3g gears + be divers. Executors, the Action commenced by them or againſt 
Bree, 4b:;4gm. them, ought to be commenced in all their names; and not in the 
mtPXENTN7: name af forme of them only without the reſt. 
2., Likewiſc an Executor may be appointed” cithey univerſally 
© © © or particularly,” Vniverſally when he'1s made Execcutor: of the 
- 4+ whole Will,:or of all the Feſtators Goods, or indefinitely; (4) 


C&)1. hered.£.+ and ſuch Executor may enter intoall the Teſtators Goods 3 (k,) 
-hrmrler do in which reſpect he is univerſally chargeable with the payment of 
Plowd.jn Caſ.in- a his Debts and Legacies, (o-tar as'the-ſame Goods extend. (1) 
(1) | gs ec Alſo aw Executopmay: be appointed 'Purticalarly, that is, of ſome 
_ _ . a of the Will; or 'only ot ſome'part of the Ttſtators Goods 3 
tie. Exec, n, 26, (8) in which: reſpe@ſuclv Executor niay:meddle with'no niore 
Broo.cod-tit. =. than is allotted to him, ' and- ſo:not chargfable but according to 
&) F:h. & Br. his portion. (#). And'if there be no. other Executor appointed, 
=_ _ {uch particular Exccutor cannot imedale with: the reſidue of the 
-+- a Goods: foi of them the Teſtator by the Laws o& this Land is ſaid 
Co) Fitzh & Br 9 die Toteſtate. | (vo) Andithus in'this:caſealſo. may the ame per+ 
th ſon die both Teſtate and Intcſtate, not only.inrefpet of time, as 
aforeſaid, but a{@ in reſpet of place and Goods, contrary (as was 
before declared) to the ſtriftnels of the Civil Law. In the fame 
ſence alſo one may be made univerſal or particular Legatary. And 
where the Feftator-teaves althis Goods or the reſidue ot-them to 
'+* ſomeperſon, none elſe being appointed Executor, that _ in 
Law ſeems to be appointed Executor thereof, at leaſt admifſable 

to the Adminiſtration, | 


—_—_—_— 


CH AP. IV. 


of Subſtitutions and appointing Executors by degrees. . 


He Teſiator is.then ſaid to-make degrees of Executors when 
(o)1. poteſt quis. he doth ſubſtitute one in place of another; (4) For: an Exe: 
t. de vulg. Subſt. cutor may bemade either in the firſt, ſecond, third, fourth. or fifth 
von degree, &c. (b) And he that is made Executor in. the firſt degree 
Frane. poſt Gloſ. j5 {aid to be. inſtituted, the reſt axe faid to. be ſubſtituted £ (c) As 
Furr Ht thus; The Tcſtator maketh A. his Exccutor, but it he will not or 
77 Exec-nue 9+ cannot be bis. Exccutor, then he maketh. B. his Exccutor, and if 
1 z2af. in Trad. By cannot or will nat be his Executor, then ke maketh C, his-Exe- 

bſt, in pris .cutor 3..and ſoon. 'In:/which example. there be. Three degrees of 
Exccutors 5 4-is ſaid to be inſtituted Executor jn the friſt degree.z 

B.. is. ſaid. to be ſubfiituted;Executor in the ſecond degree 3 and.C. 

i, 
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is ſaid tobe ſubſtituted inthe thixd degree. And ſo it is lawful- for 
a Teſtator to. make as many degrees of Exccutors as. he pleaſes ; 
(4) andin the place of one only Executorhe may if he pleaſe ſub- (4) 62. 1 potet 


ftitute more than' one.. (e) Alſo it is lawful for the Tefiator to 2k 


inſtitute an Executor imply, and to ſubſtitute another in his place 
conditionally z.(f)) or to inſtitute one conditionally, and to ſubſti- 
tut&-another ſimply., (g) And fo long as he that is appointed Exc- 
cutor inthe hrſt degrec may be Exccutor, he in the ſecond degree 
may not be admitted. (b) Likewiſe by the ſccond degree. the 
third is repelled, and by the third the fourth, &e. Alſo if but any 
one of the Executors ig the firſt degree may be admitted, the Sub- 
ſtitute is excluded, unleſs the Teſtator doth appoint to every Exc- 
cutor firſt inſtituted his- ſeveral Subſtitute reſpeQively. (i) Alſo 
the Subſtitute ought to ſucceed in that part or. quantity bf the Te- 
ſtators-Goods which was alhgned to / tormer Executar. (k ) 


CHAP, V. 


of the ſeveral wayes of Conſtituting Executors, 


1. The bare nomination of an Executor is the Creation of a Will. 

2. Words implying an Executor equivalent to the word Executor, 

3« Inftances of an Executorſhip without naming, the word | Exe+ 
extor, | | 

4. Small Erroxrs in «Will no prejudice to the Will, 


1. 'T He barenaming, of an Exccutcr, in the name of a Will, with- 

out giving any Legacy, or appointing any thing to be done 
by an Executor, is ſufficient to make it a Will, and asa Will it is to 
be Proved. : (4) for the naming of Exccutors is by Implication a 
gift or Donation to them of all. the Goods, Chattels, Credits, 
and perſonal eſtate of the Teſtator, and the laying upon them an 
obligation of ſatisfying the Teltators debts tathe juſt value of the. 
faid Goods and Chattels. . 

2. Alchough no. Exccutor by. the word | Executor ] be ex- 
preſly in the Will, nominatcd or appointed, yet it. any other words 
or circurlocutions equivalent tothe FunCtion.of an Executor, or : 
to the charge and office which in any part pertains to an Execu- 
tor, be recommended or committed to any one or more, it ſhall 
amount to as much as the Ordaining or Conftiruting ot him or 


them Executors by the very word Executor. (b) For the Lawin 
the interpretation of Wills and Teſtaments regardeth not ſo-much 


the- wor 


Mane. 
as the meaning of the Teſtator.. (c) Belides, it is not = wh 
alwayes.. 


. de Vulg. 
& Inft.cod: 
tir. in prin, 

(+) $. plures. 
1ag. ibid. 

(F) I, ul Libe- 
ris. #. de Yulg. 
Subltir. 

(g) I. ſub Condi- 
tione. &#. de ha 
red. ioftir. 

(») l quamdiu.#. 
de Acq- hered. & 
L cum 1n teſta. #, 
de hered. inftir. 
& 1. poſt adC. de 
Impub. 

(i) L quidam. C. 
de Impub. 


(k)L 1 Cod 


(4a) Offic: Execs 
C1. 9.1, 


(b) Cumtibi. de 
Teſta. Extr. fam. - 
Roſell. verb. 
reſtas $. 3. ver. * 


ibus verdis. | 
| yon 
vol. 


” 
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alwayes neceſſary to-expreſs the word | Executor ] in the maki 
=L Broo. tit. of an Executor 5 ( 4) nor indeed hath every Teſtator skill 
(e) Panor. ne. fo todo, or to think it neceſſary. (e) Wherefore it is ſufficient 
Ranuusmu.3 if the Teſtators meaning doth appear by other words of the like 
quoniam, C: de ſence. (f) Hence then it is evident that ſuch words as do im- 
fon-& Mant. ply the office of an Executor are as valid as the word [ Executor 
it ſelf; fo that if the Teſtatordeclare by his Will that A. B. 
have his Goods after his'death, to pay his debts, or otherwiſe to 
diſpoſe thereof at his pleaſure, -or to that effet, he ſhall be his 
Executor. (g) Inſomuch that he that doth commit all his Goods 
to the diſpoſition of another, doth not die Inteſtate z yea, if only 
Adminiſtration be (by that word) in a Will granted to one, Exc- 
cutorſhip doth thereby paſs. (b) And unto whom the Teſtator 
' doth leave*the reſidue of his Goods (none elfe as id bei 
- appointed Executor) to him the whole Executorſhip doth 
by that general Legacy, at leaſt the Adminiſtration as aforeſaid is 
to be granted to ſuch a general Legatary ; the reaſon being, be- 
cauſe the ignorant and vulgar ſort know not for the moſt part how 
better to expreſs their meaning of an Executor, or the funion 
thereof, . 
3. If the Teſtator faith, 1 commit all my Goods to the Admi- 
niſtration, or to the diſpoſition of A. B. in this caſe he is made 
OI * Executor, it being in effe&t as if he had faid, I make him my Exc- 
Rand cutor: (i) Or if he faith, I will that A. B, ſhall diſpoſe of my 
& Sum. Roſell. Goods which be in his cuſtody, he is thereby made Executor of 
Ch) Abrite, 4, thoſe parcells of Goods 3 (K) or it the Teſtator faith, I commit 
Caſes, fol. 175. all my Goods to the hands and diſpoſition of A. B, In this Caſe 
(1) Byoo. Abridg. alſo he is made Executor of all his Goods. (7) So allo it he faith 
tit. Exec. nu. 98. T make A. B. Lord of all my Goods : (m) or, 1 leave all my 
(biever-® Goods to A,B. (#) or thus, I make A. B, Legatary of all my 
Cn) Gloſ: Bart. & Goods : (0) or Leave the reſidne of all my Goods to A. B. (p) 
bis verbls. © Or if the Teftator faith, 1 will that 4. B. be my Executor, if C, D. 
(o) Mant. ubifu- will not; in this Caſe C. D. is appointed to be Executor, and 
7 Panor.in - may if he plcaſe be admitted to the Executorſhip, and exclude 
= Ram de A, B. (9) Orif the Teſtator pPren his Child, his Brother, or 
(4) jul. Cla. 6. his Kinſman to be dead, doth fay in his Will, vis. Foraſmuch as 
teſt. 1. 35. n4-2- my Child, my Brother, &ec. is dead, 1 make 4. B. my Executor : 
In this Caſe, if the perſon whom the Teftator thought dead be 
G) Sichard. in AVE, be ſhall be Executor, (7) Or it the Teſtator being demand- 
Rub. de her.inſt, cd by another whether he doth make A. B. his Exccutor, doth 
CG Rea Alcear, 2nfwer, Yea, I do,or, What clfe,or, Why not,or,Whom Me ſhould 
Zaſius. & alii 1 make Executor, or, I cannot deny it, or other words to that pur- 
NS 8 poſe cam animo Teſtondi this (hall be a pure and frmple athgna- 
verbor. Obſig. ® tion of A. B. to be Exccutor. (s) Alſo if the Teſtator doth make 
= _g S. Teſt 7, B. or C, D. his Exccutors in this Caſe both of them ſhall » 
| is 


— O_o 
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his Executors 3 becauſe (as aforeſaid) or | is here taken for | and ] 
Provided alwayes in all the Caſes aforeſaid, and in every other 
the like Caſe,thar thgTeſtator have a firm and confiant purpoſe and 

to make his Wilt whenſoever he uttereth any ſuch words. 

(t) And as it matters not by what ſignificant words the Executor NW: 
is appointed : $o it is not material in whatpart of the will or Te- jm 
ſament he is appointed, as whether in the beginning, or in the erin 
middeft, or in the end thereot:: (#) So as that he be therein ex- (»v6. ante. inf. 
preſſed or ſufficiently implyed as aforeſaid. en tes. 

4- Falſe Engliſh, or words miſ-ſpelt in a Will, or other com- 18. 1. © 
mon miſtakes ſhall not prejudice the Will or diſpohtion or Exccu- 
torſhip, it it may evidently appear what or whom the Teſtator 
meant, and that at. the ſame time he was not now ſane memoric ; 
yea, though the will want the words of concluſion, viz. In wit- 
neſs whereof, Ge. It is good in caſe it may otherwiſe appear to be 
the Teſtators Laſt Will and Teſtament. 


C— 


CHAP. VL 
Of perſons incapable of being Executors or Adminiſtrators. 


i _ (s) Traytors, Felons, (+) perſons Out-lawed, (c) (-Y1. bi qui. C. 
Inceſtuous Baſtards, (4) Famous Libellers,(e) manifeſt Uſu- 499% 
rers, (f) Sodomites, (g) uncertain perſons, (b) and Recuſants # de Panis. 
Convid, (i) are all excluded' from being Executors ; yet each of © OS 
theſe hath his reſpective qualifications. (4) And all theſe are in- (4) C. de laceft. 
capable both of Executorſhipand Legacis, if they be ſuch either. 79/7 i evi. 6. 
at the time of making the Teſtament, or at the time of the Te- pit #.de Tefts 
ſtators death, or when they aſſume the Executorſhip. (7) Yet In- Vi : 
ceſtuous and Adulterous Baſtards are incapable of being Executors (9 ſ. donate 
only to, or receiving Legacies only. from their own Natural Pa» (;) ; oo $« 
rents, neceflary means of ſuſtentation only excepted.. (m1) But as (A) Sap: lib. r. 
to other Legataries it is ſufficient if they are capable only at the © [6 aliewums. 
time of the Teſtators death, (#) And the foreſaid Rule relating f-.7- #devrred 
to Inceſtuous Illegitimates is attended with more ampliations apd (=) Glof. in 
reftritions. in the Law-than to inſert here is-adequate to the de- gut. aut. mod. 
fign-of this fummary Colleion. Add to thee ns Excommus» $n.& Jul. Cla. g. - 
nicated, who ſo long as they lie under the ſentence of Excommu» 757 3.3% ont 
nication are not to be admitted either to Executorthip or to Le- # d ley. 
gaciez (o) nor during ſuch time can ſuch commence any ſuit for (+ ) cap. intel- 
Legacies 3 they cannot ſue, that is, proceed in fait as Executors gente Jekc-- 
till they be abſolved ; for this works not 2 nullity of the .Execu-- fronem. de Pro 
torſhip, nox overthrows the ſuit, but ſtays it only from proceed- ——_— 
wg, 
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(p) Offic. Exec. 
Cap. I. $. 4. 


(1) Croke Rep. 
in Sir Vpwell; 
Caroons Caſe, 


(1) Crok:Rep.ib. 


Cs) Fitzh.tir.Ex- 
Ecut. nu. 1 t. $8, 
None:bility, 

15 Broo, Non- 
ability. na. 33. 
(t) Othe. Exec. 
C. 18, & alii. 


( 5” Sat. 25 E.4- 
Cand. & Coke 5- 
9 & Plow. $6. & 
54 H. 6. 14- 


(L) Trin. 17 Jac- 
Con B. Wolf and 


Heydcm Caje, 
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ing untill abſolution be had and vubtained : (p) Yet a perſon Out- 
lawed (as is reported) alſo a perſon attainted may be an Execu- 
tor ; (q) where it is ao faid, that an Alien may be Adminiftrator, 
and have Adminiftratien-ot Leaſes as well as of perſonal things, 
becauſe he hath them as an 'Executor in anothers right, and not 
to his own uſe, (r) Yea, it is alſo faid,/that a Baſtard ar Excom- 
municate, -or an Out-lawed perſon may be as able and as abſolute 
an Executor as any other. (s) Alſo Infants may be made Execu- 
torsz but the pertormance of that Office ſhall not be- committed 
to them untHll they have attained unto the Age of ſeventeen years. 
(t) To the firſt forementioned may be added Corporations, which, 
although lawful ones, yet may not ſtand Executors, unleſs they 
can duely Prove the Wi!l, and take an Executors Oath. Finally 
note, that what hath been here formerly faid of Execators, may 
be alſo applycd to, and underſtood 'of Adminiſtrators, 


CHAP. VII 
Of an Executors Executor, 


1. That the Executor of a ſole Executot 4s 'Executor to'the firſt 
Teſtator, | | A 

2. That an Executors Executor cannot perform'a Tritt eotmmitted 
by the firſt Teſtatoy, [10 

3. An Executors Executor hath nothing to 46 with the firſt T 
ftators Goods, where there is # ſurviving joymt-Execnutor, 

4. In what Caſe an Executors Exeeutor ſhall have to do with 
the firſt Teftators Goods, when the ſurviving joynt-Executor ſhall 
nt meddle therewith, 


1. AN Executors Executor, where there is no joynt-Executor, 
is Executor to the firſt Teſtator as heis to the ſecond, and 
conſequently hath a right toall the profit,*andiis liable to all the 
charge that the feſt Executor had or wasſubjeQAunto; yet with 
this caution and difference, that the one Teſtators Goods (hall riot 
tiand charged tor the other Teſtators debts, but each for his own 
TeſpeEtively. (a) And if in fuch caſe the Exccutors Executor af- 
{ume the. Adminiſtration of the fir{t Teſtators Goods, he cannot 
atrcrwards refuſe the Adminiſtration of the Goods of the later Te- 
ſtator 3 but he may accept the later, yet refuſe the' former ;, but not 
e contra, -(b) Alloan Execitors Executor ſhall not be admitted 
to Adminiſter the Goods of the firſt Teſtator where the firſt Exc 
curor (who was his Teſtator) retuled to Adminiſter, er dicd bc- 
tore 


Parr IL Of Executors and Adminiſtrators. 57 


fore Probate, (c) unleſs all the reſidue of the firſt Teſtators Goods, © Pre 37% 
after the debts paid, be given in the Will co the firſt Execu- 


y 
: . 


cutor, 'as to fell Lands, &c. This being 
time, ſhall not be performable by his Execator after his death. (e) («) Ofc. Exec. 
Contzariwile it is of an intereſt, as'to/take the- profits of Lands *** 
for certain- ycars; towards payment of Debts and Legacies, or for 
recovery of Rents of Inheritance lett unpaid in the Teſtators lite- 
3« Ewe Saneyor boopgaloed, whereof one maketh his 
Teitament, wherein he his Executor and dicth, his joynt- 
pay Wye an oe re Fer the Executor of _ 
is not. to be j . the faid-joyat-Exccutor ſurviving, 
ther! in-the Execntion of the Will,- nor in Suits, or. Actions, (F) (/) Sock tric. 
And if ſuch Executor of thg Executor have any Goods which did: 93. 6. 
belong to the firſt Teſtator, the ſurviving Executor of the fame 
firſt Teſtator may have an Action Executors Exccutor 
for the ſame. (g) Inſomuch, that if the farviving Exccutor doth © Bid w» 99 
afterward dic intcfiate, penn volpeaenaetern_s 
dle with the Goods of the former Teſtator ; for the: power of the 
Execcutor who'dicd firſt was determined by his ; the other, 
then ſurviving (6) -And'the Judge in this Caſe may commit the ©) 014 
Adminiſtration both of the ſurviving Executor who died after- 
wards inteſtate, and of the Goods of the former Teftator not be- 
fore! Adminiſtred. And if the Executor of the Executar who died 
tirſt, meddle with the Geods. of the firſt Teſtator,, he may beſucd 
by the Creditors. of the 'firſk Teſtator, as Executor in his ow , DEE 
wrong : (4) But where there” is no joynt-Executor, there moſt _—_— © 
things which concern immediate Executors, extend alſo to the 
mediate or more remote Executors z that the mediate Executor m 
in the fourth, fifth, or further degree ſtands in like manner Exc- 
cutor to the firſt Teſtator, as the firſt and immediate Exccutor, 
and may ſue or be ſued as the former. (k) (&) Offic. Exec, 
4. Suppoſe Two Executors, whereot One refuſes to Prove the ®* ©* 
Will and Adminiſter ; the other Proves it, Adminifters and dics 
Teltate z In this Caſe the Executor of that joynt-Executor that fo 
Proved the Will, ſhall be the firſt Teſtators Executor, and the fur- 
viving Executor fo formerly refuſing ſhall not now be admitted 
to intermeddle therewith, becauſe his EleQion determined at his 
Co-Executors death. (1) But it is otherwiſe where the ſurvivi (1) Dyer 16s, 
Executor hath accepted the Executorſhip, for in that Caſe he (half 
have the ſole diſpoling of the Eſtate, and the Co-Executors Exc- 
cutor is not to intermeddle therewith, but to ſurrender to the ©- 
ther what Goods belonging to the tri Teſtator happen to be in his 
Cuſtody. I Errcur 
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Ertour, the/Errour affign'd was, That. E. had broughtdebt 
| upon an Obligation by the name-of W. BE. 4dminiftr. Bonorum & 
verſ. Bvery. Cro/ Catallorum A, E. durante minori etate of F. E. Executor of the 
par. 3+ ſaid' A. E. Exccutor' of R; E,/ and d a'Debe upon 2n Ob- 
" pation of Twenty —_— made to the faid R. E. the firſt Te- 
ſtator, wheteas'he could not bring an A&ion by this Name, bur 
2s' Adminiſtrator of R. E. 'But it was that Adminiftration of 
the Goods of K. E; being committed to him by this'name, onnen 
Bonoram, ®c, A,B; it rhay welt be committed/ to him by this 
Name ; eſpecially when A. E. did not dic Inteſtate, but made an 
Exccutor y 10 Ed, 4.1. That by the grant of the Adminiſtration 
of the: Goods of the Exeeator, Adminiſtration is by -It 

of altÞthe Goods of the-firſt Teftator 3; ' 29\H, $7, Crrria, Contra 
clearly;,' For by: this Adminiſtration committed, he hath io Ay- 
thority to 'meddlewith the Goods bf the firſt Teſtator ; 'and' for 

this cauſe the was reverſd; 1 1 
cs —_—_ —_ mann Mbmdoour ar 

$. | that the Executors Teſtator- had I an 

that he —— his hands at the time of his death; and it 
was found thathe had Aſſets, Whereupon « Fiers faciay ifued! to 


the Sheriff, arid he'returned, © that the | J_ 

| And iitzwas held; that che/ Sherifſhould be- atnbreet, for he ſhout 
have ftopt- making ſuch Return : | And'that it ſhould'be no pre- 
judice to the Plaintiff, for that- the-Debt: ſhall be' charged fo long 
as the Record remains in force not Reverſed-by Errour nor At- 
taine.. And if he hath no Goods of the Teftators , he hal be 
charged of his own Goods, For that when he pleaded that 
the fhrft Teſtator had fully Adminiftred; he did not fay that Aſſers 
did not come to his after his Teſtators death. 
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CHAP. vil. 


te Re Bhs bh rei. 
1. Flokn Engin bi ana) ad whe 0 wk 
bt 
a >. Hmfer-en anon Mhbieewn wrong ir changeable , and 
bav.6 


© 2k What diiefhall nat makg art6y Excecator in bis own wrong. 
- 1 «A nation canary yams + rn gr wy pen 
fors imitheir Stxjtt aggini}, wrongful Exacutors. 
5. GowiGoſaran this Bdjeb Relating, 


NT, Emnazter! in his 00: is he that takes 
Soha: aaoatdy inves; 
| by. the/deceaſed, nor for 


: . cir ” 
paſingishe (4) ®,k 9 Eliz. 


wrong, / Ge) Butit one whd-teuahers Emecutar xiot Adanini- , 

ſtrator hablnaſes thexicocaſeilty Goods;: or-poſitls: himſelf thereof, Pots 

this ws Wfficicnt:Atimimliration © charge him as, Exeautor in bis 

own wreng,, whereby the deceaſed's Caeditors may recover their 

Debt. againit hin, if there be no. other :Excecutor or Adrminiftra- 

= T's y Conſticuted, / RARER Will or Admini- 

Hr Yoazi though, 4herebe a-lawtil Executor, yet it. any (b) Coke, lib.g, 

other take thele, Goods, claiming om does pay-or **** #35 

a > gym ran 7 as an Executor; 

In this Caſe, war of {uch-cxprefs claiming/to be Exccutor, he 

may be charged, as Executor in his own wrong, although there 

be another Executor of right. (ec) Alſo, he that takes the de- Ce) Linewſ 

ccaſed's Goods to (atishe his own-Debts-orLegacy,) fhall be chary- ©": 

ged as Emecutdr it his own wrong. (4) Alſo, it one:do cither () rf 

— Pay: Dobeg:0fothe Teftators,/ or receive: Debts, or- make Acquit- Flair, co. * 
tances for them, os demand-the Teftators! Debts as Exccutor, or 

give away Goods which were the Teſtators, or deliver moncy -of 

the Teftatbrs tor Fees about. Proving: the Will 3 or being Sued as 
'Exceutos doi take it upon him, and plead in-Bar-as an-Executor ; 

procmmenk naps tc make hinvExccutor in his 

| 'there be ' an ;Executoror Adminiſtrator of 

aighde (e __ uf he paycs! Fecs' or ) Debts: 1only. with his'own (ec) Ofc. Exed, 
— thenvitis otherwiſe: Likewiſe, it he:that is named Exe- © - 


I 2 cutor 
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(Cf) Thid. c. 3. & 
Dyer. 105, & 
266, & 33 H. 6. 
3l. 


(£) Ibid. cap.14. 


(Þ) s Eliz, 256. 
Dyer. 
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cutor in the Will, take Goods of the Teſtators and convert them 
to his own uſe yea, if he do but take them into his hands with- 
out converting them; yea, it the Wife named Executrix or not 
named, take more Apparel of her own than is neceſſary, this is 
an Adminiſtration : but it by 'the aſſent or delivery of the Exe- 
cutor, it is not. (f) And if he that from the Judge hath Letters 


ad Coligendum, do (ell or diſpoſe of any Goods, though otherwiſe 


ſubje& to periſhing, it makes him an Executor in his own wrong 3 
yea, though by the {aid Letters ad Colligendum warranted ſo to do, 
tor the Judge himſelf may not fo do. (g) So that if the Ordinary 
without formal Letters of Adminiſtration- Granted, do give one 
Licence and Authority to ell the Goods of the Inteſtate que _ 
txra efſent, and he doth it accordingly, he which doth ſo 

piſter, ſhall be as an Executor of his own wr (6b) Alfoif an- 
other man doth take the deceaſed's Goods and (ell or give them 
to me, this ſhall charge him as Executor of. his own wrong, but 
not me,” Alſo, if a man make a Deed of Gift of all his Goods and 
Chattels to another and dicth Inteſtate, and this Deed be but frau- 
dulent, and in truſt, and che Donee after the death of the Donor 
doth diſpoſe of theſe Goods and Chattels; in this Cafe, and by 


:. theſe -means he ſhall be Executorin his own wrong : (i) But if 


pl. 1 7, Brownl I. 


pat. 384, 385. 


(k) And ſo wiv 
the Opinion of 
Faſtice Jones «t 
Gloſter Aſrze, 
9 Char. 


the Deed of Gift be bone fide in fatisfaQtion of a juſt Debt, and 


the Goods be no more than the Debt, it may be otherwiſe : But if 
the Goods be much more than the Debt, there it ſeems he (hall be 


charged ſo for the Overplus, and that whether he have them in 
ſetfion or not. (k,) So that it is evident that a man may make 
imſelt Executor in his own wrong, cither by Proving the Will 
with the deceaſed's money,or by converting his Goods to his own 
uſe, or by delivering his Money or Goods to his Creditors.in fa 
tisfaCtion of their Debts, or by receiving Debts due to the decea- 
fed, or by releaſing them, or by delivering any Legacies in kind 
given by the decealed, or by taking a mans own Legacy before the 
FE xecutor hath accepted of the Executorſhip, or afſented to the 
delivery thereof, or by ſuing as Executor for any debt due to the 
deceaſed, or by anſwering as Executor to any Plea commenced a- 
gainſt him as ſuch, or by ſelling any part of the deceaſed's Goods 
as his Executor, or by diſcharging the Mortgages 'of the deceaſed 
with his money ; by theſe and many other wayes a man may be- 
come Executor in his own wrong. 

2, The Executor in his own wrong thereby renders himſelf 
not only obnoxious to the Action of the Right Execcutor, but 
alſo to the Suits of the Teſtators Creditors, yet but only fo far as 
the Goods which he ſo wrongfully Adminittred do amount unto. 
L) And this uſurping Exccutor, or Executor in his own wrong, is 
Ot in Suit to be diſtinguiſhed from the Lawful Executor by Name 

On 
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or Title, but to be Sued generally by the Name or Title of the 
Executor of the Laſt Will and Teſtament of the Defun ; which 
if he deny, he muſt plead that he neither is Executor nor Admini- 
ſtred as Executor z yet where thexe is a Lawftul Executor and an- 
other doth Adminiſter in his own wrong, it is at the EleGtion of 
the Creditors cither to Sue them joyntly together, or one or both 
of them ſeverally and by himſelf. But Note, that there cannot be 
an Adminiſtrator by wrong, or in his own wrong, for the Law 
knows no ſuch Appellation. Alſo, if the next of Kin to the de- 

ſome Inſolvant perſon or firanger not only to take 
out the Letters of Adminiſtration, but alſo to make himſclt a Deed 
of Gift of all the Goods for an invaluable conſideration, he may 
be thus charged for the Overplus of the worth of the Goods more 
than he gave, if not for the whole. And if a Debtor procure ſuch 
an Adminiſtzxation to be taken out, and then get a Releaſe of his 
Debt from-fuch Adminiftrator, this may make him chargeable as 
Executor in his own wrong for ſo much as his Debt doth amount 


Plich 
ſclves chargeable to any Creditor or tee of the deceaſed as Chief Fufticr. 
far forth as any Lawtul Executor is ym (n) And if Ad- (5) Dyer + Jo 
miniſtration be granted to any one after he hath intermedled g. 25. & 5.13. « 
wrongfully with the deceaſed's Goods, this will not purge his £1%*: 148.145. 
wrong done before; and therefore in this Caſe a Creditor may Dyer 210. & 
charge him as Executor in his own wrong, or as a Lawful Admi- ©19%%. 134 
niſtrator at his Election. (0) (44+ 

3- When the Will is Proved, or Adminiſtration granted, and 3s liz. & 
others then intermeddle with the Goods, this ſhall not make thoſe _ ; 
others Executors.in their own wrong by conſtruction of Law, be- 184, 185. 
cauſe there is then another Executor of right againſt whom che 
Creditors may bring their Action 3 (p) ſuch wrongful inter- 241-n caul © 
medlers with the Goods when there is anotherE xecutor of right, 
are liable to be Sued by him as Treſpaſſers. Alſo, it a man per- 
form only a&ts of Charity or of Humanity, as feeding the Teſta- 
tors Cattle, (q.) or preſerve them by taking them into his cuſto- (32 Firth. te 
dy, erdiſpoſe of them only about the Funerals, (r.) or make an (r) Brook tir. 
Inventory thereof, (s,) or deliver the Widow only her conveni- AJ on-4. 3% 
cnt Apparel, or as a meer Treſpaſſer entereth to his Goods whe- Coniedt. ult. vol.. 
ther quick or dead, converting the ſame to his own not to-the 0202-515: 
Teſtators uſe, he doth not hereby become Executor in his own 
w_ when there is an Executor or Adminiſtrator of right. (t) pd demare v oa 
But it one deliver to the Widow more of her Apparel. than is (56, admin ne. 
eonveniend to heedegree, or if ſhe take, oranother deliver to her 
more than ſuch, he or ſhe thereby becomes Executor in their own ode _ 
wrong, (*_). But if a man lodge in my houſe ard die there, n_ 1 Eli, Dy er 166 
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(w) Trin.17 Jac. 
per Chief Ju . 


(*) Coke 5.34 
& Kelw. 63. 


(Cy ) Crooks Rep. 
in Cal, Fbitmere 
verC(. Porter. 
Mich. 3 Char. 


Cz) Coke, lib. 5. 
$3, & 34+ 


(a) Brock. tit. 
Adminiſt. nu.2 C., 


(f)21H.6.8. 


Of Executors aud Adminiftrators. Par 11. 


Goods therein behind him, 1 may keep them until I can be laws 
fully diſcharged of them, without making my ſelf: chargeable as 
Exccutor in my own wrong. (w) Or 1t I take the deceaſed's 
Goods by a miſtake, ſuppoſing them to be my own, or under co- 
lour of a Title, this will not make me Executor in 1my own 
wrong : Or it one do but takea Horle 'of the deceaſed's and tir 
him in his own Stable, this makes him not Executor in his own 
wrong : Orif1do only lay _— Goods of the deceaſcd to pre- 
ſerve them in ſafety for him that ſhall have right tothem. - This 
will make me no more chargeable than if I!took an Inventory of 
all the deceaſed's Goods. (x) Nor is an 'Exccutor in his 'own 
wrong, chargeable:as ſuch where-an Executor of right, or Adm 
niftrator hath fully Adminiftred the deceaſed's Goods. (y) Nor 
ſhall any light a&s or intermedlings make one an Executor in his 
own wrong where there is a tighttul Executor, 'and a Will by 
him Proved, or Adminiſtration committed, or where there is an- 
other of right to' be ſued ; tor whoſo wrongtully takes the de- 
ceaſed's Goods from the rightful Executor:'or Adminiſtrator, 
makes himſelf not an Executor but a Treſpaſſer to them; though 
it would have made him an Executor in his own wrong, had 
there mot been an Executor by right, (z) who (notwithftand- 
ing the other) ſtands charged with, and is liable for the debts of the 
Teſtator, 

4. Whoſoever feareth to be adjudged Executor in his own 
wrong, his ſafeſt courle is not to meddle at all, but utterly to ab- 
ſtain trom all manner of uſe of the deceaſed's Goods ; and eſpe- 
cially let him take heed that he do not {ell any of the deceafed's 
Goods, nor receive any of his debts, nor kill any of his Cattle. 
(a) And it one after wrongful Adminiſtration of ſome of the de- 
ccaſed's Goods take Adminiſtration, and after ſuch Adminiſtration 
taken be ſued by a Creditor for a Debt as Adminiſtrator, and after 
{uch wrongtul Adminiſtration there remain not Goods ſuffcient to 
pay that dcbt, the Creditor can recover no more than remained 
attcr ſuch righttul Adminiſtration taken, becauſe he ſucd him as 
Adminiſtrator ; therefore he ſhould in ſuch caſe have fued-him as 
Execcutor, becauſe he was Executor in his own wrong, betore he 
took: Letters ot Adminiſtrationz and 1o then, the Goods' which 
were Adminiſtrcd before the taking ſuch Letters of 'Adminiſtra- 
tion muſt thereby be included to be liable for the debt dueto the 
Creditor, otherwiſe not. (6 ) Therefore Creditors muſt look be- 
fore they ſue, tor: cle they know not whetherhe ſo intermedling 
be Exccutor or Adminiftrator, ror 'conlequently how: to! found 
their Action aright, and fately* for . good ſucceſs; fince a {ute a> 
gainſt an Executor as Adminiſtrator, or againiſt an Adminiftrator 
as Exccator. will prove trivolous; one Errour in a Foundation 

may 
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may be the Foundation of many in the cure, 

$5. A4:b debt upon. an Obligation of forty pound againſt 
E. as Executor of P. The Defendant pleaded, That F. in his life 
time was indebted to him in forty pound, and that there came to 
his the Defendants hands Goods to the value but of ten pound, 
which he retained- towards fatisfaftion of his own debt, and 
averr'd, that no other beyond that value of ten pound came 
to his hands to be Adminiftrxed, &c, The Plaintiff replyed, and 
ſhewed, That'the Defendant is Executor m his own wrong to P, 
and that he hath much other goods belonging to- P. to be Admi- 
niſtred at SF, in the County of N. &- conclude, & boc paratur eſt ve- 
rificere, &c, The Defendant rejzoyn'd and demanded Judgement, 
whether the Plaintiff ſhall be admitred to Plead, That the Deten- 
dant is Executor in his own wrong, inaſtmuch as himſelt hath by 
his Declaration affirmed him to be Execytor Teftamenti , upon 
which the Plaintiff demurr'd in Law : To which point in Law 
the whole Court would hear the Plaintiff, for he could well Re- 
ply, That the Defendant. (notwithſtanding the Declaration) is 
Executor in his own w for there is no other Form de Comwrt, 
as was adjudged in Conlters Caſe : Bur per- tot. curiam the whole 
Plea is diſcontinued 4- for the Defendant baving Pleaded, that as 
to the to the value of ten pound, -he $ad retained them for 
debt to himſelf, and that he had no more goods to be Admini- 
ſtred, it was an Offer of a good iſſue, and then when the Plain- 
tiff replyed, that he had other goods, &e, & conclude, & boc pa- 
ratus ft verificare, it is not good, for he ought to have ſaid, & bve 
petes quod inquiratur per —_ for that there was any ſurpluſage 
of goods when denyed by the Defendant, and urged by the Plain- 
tiff, he ought to have come to an ifſue, but could not by reaſon of 
the ill concluſion. And in the fame Term between Weaſt Plain- 
tiff and Laxe the fame Defendane, where Weaft demanded four 
pound debt againft Laxe-as Executor, wt ſupra, and all the reſt of 
the Plea was wt ſupre, Judgement was given tor the Plaintiff, be- 
cauſe the Defendant had conteſs'd goods to the value of ten pound 
in his hands, which is more than the debt in demand 3, and there- 
fore it being in the judgement of the Law, That an Executor in 
his own wrong cannot retain-to pay himſelf, Judgement (hall be 
iven only- upors the Defendants own confethon and fo it was; 
Brod nets, Telv, a Counſel pro Qnerent, 

Debt againſt the Defendant as Executor of F. S. he pleads that 
he had taken Letters of Adminiſtration, Judgement of the Writ, 
Ge. The Plaintiff replyed, that the Defendant Adminiſtred de ſor 
tort, and aftcy took Letters of Adminiſtration, Judgement, &e. 
And upon this it was demurr'd, Godfrey for the Detendant argued, 
That vow the name of Executor is lawfully changed A——_— 
Acton 
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Mich. 6 lac.R.R. 
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Lanes Caſe, with 
and LL anes 
Caſe. Yelv. Rep. 
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Cro, Rep. par 3- 
PL 29. 
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Adcon brought, and therefore is to be ſued by his new name as 
Adminiſtrator; 9 Ed. 4.33. 21 H.6.5. 18 H. 6. 29. 13 H.4, 
Exccutors 118, Coke contre , for when by his tortious Admini- 
ſtration he hath given advantage- to be ſued as Executor, he can- 
not by his own at purge this tort, and cauſe the Plaintiff to ſue 
him by another name, but the Plaintiff hath deQtion to fue him 
one way or other, for he ſhall take no advantage by his own Tort , 
as it one in Exccution eſcapes, and is taken away by the Gaoler, he 
ihall not have an Awdite Dnxerela; and it will be a miſchict it the 
Plaintiff ſhall be compelled to ſue him as Adminiſtrator, for it may 
be that whilſt he Adminiſtred of his own wrong he waſted the 
goods and. if he be only fucd as Adminiſtrator, he ſhall only be 
charged of the goods which came to his hands fince Adminittra- 
tion 12 KR, 2, Adminiſtrators 21, And it was afterwards adjudg- 
cd, that the Writ was good, and that the Defendant reſpondra ou- 
fter, Nota, it Judgement be given againſt an Executor upon De- 
murrer, and Execution be awarded, the Sheriff cannot return, 
nulla babet bona Teſtatoris, but is to return a Devaſtavit, as it it had 
been found againſt the Exccutor by Verdict, for per Cxriam he hath 
charged himſelt by his own Plea. 

Debt per &e, vers &e, as Exccutor, he pleaded Nungques Execu- 
tor Ec, and on fſpeciab verdid tound, that Adminiſtration of the 
goods of the Tettator was committed to the Wite of the Defen- 
dant, who is dead, and that he kept bonam partem bonorum in his 
hands, and (old them. Williams moved, this Verdi was void for 
the uncertainty, for boyam partem is altogether uncertain z but it 
was held to be well enough, for it he detain any part, it makes him 
Exccutor de ſon tort, and wheretforc it was adjudged for the Plain- 
tiff, 

Dcbt againſt R, as Exccutor of 7. the Defendant plcads that T. 
dicd Inteſtate, and that certain of his goods came to the Deten- 
dants hands, and afterwards Adminiſtration was committcd to 
7. S. to whom he had delivercd the ſaid goods. Er per Curiam, it 
5 not any Plca, for if Adminiſtration had committed to him- 
{elt, it would not have- purged the firſt gore : So here, although 
Adminiſtration is committed to a ſtranger, in regard that he hath 
once made himſclt chargcable to the Plaintiffs Action as being Exc- 
cutor de for tort &e, he ſhall never after diſcharge himſelf by mat- 
tcr ex poſt fatio, Wherefore &c, Adjournatur, & vid, 21 H. 6.8, 
9 Ed. 4.47. 2 R.3.20. 

The Exccutor of A. brought Aion of Debt againſt B. as Exc- 
cutor of D. upon a Bond,the Defendant plcaded,that D. dicd Intc- 
liatc, and that before the Writ brought, Adminiſtration of his 
goods was committed to N. who Adminiſtrcd and yet doth ; the 
Plaintift replycd, That D, dicd Inteſtatc, and before the Admint- 


{;xation 
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ſtration granted divers goods of his came to the Detendants hands, 
which the Defendant as Executor of the aid D. Adminiſtred, ſew 
aliter ad ſunm proprium uſum diſpoſuit : whereupon Iſſue being 
zoyned, it was found for the Plaintiff; for fince there was an Exe- 
cutor betore the Adminiſtration afterwards grantcd, the Plaintiff 
had cauſe of Action veſted in him, which ſhall not be taken away 
by fuch Adminiſtration afterwards granted, though it be betore 
the Action ance, ar and (ſo much the rather, becauſe the gun 
taken by wrong before the Adminiſtration, ſhall not be Aﬀets in 
the hands of che Adminiſtrator, till they be recovered, or damages 
for them. 

A Woman Exccutrix taketh a Husband ; afterwards they are 
Divorced upon a Pre-contra& ; the Wite Appeals to the Delegates; 
and pendant the Appeal the Husband Adminiſtreth the goods, and 
then dieth. Tt was a Queſtion, whether the Husband ſhould be | _ —_ 
ſaid to be an Executor in his own wrong ? vid. 2 Fac. Co. 5. par. 105, 106. 


debted have not any other againſt whom they can bring their Aﬀti- *£1z-Dy- 165. 
ons for recovery of their Debts: And ſo note, that the very ſei- 
ſure of goods will make one an Adminiſtrator of his own wrong, 
Debt againſt G. as Executor to H. the Defendant pleads, that 

H. the Teſtator was bound in a Stat, of One Hundred Pound, and p,c, .-;. 
beſides that he had not Aﬀetsz and hercupon they were at Iſſue, 8. R. Iretond 
and a ſpecial Verdict found; That the Defendant was Executor de j** Rem . 
ſon tort demeſne, and that the Teftator was indebted unto him, and vid. Rep.at args 
that he retain'd divers goods to fatisfhc that debt due unto him- 
(elf, and over and above then to fatishe the Recognizance he had 
not in his hands, &e. & fi, &e. It wasargucd by Taxfield and Gold- 
Smith for the Plaintiff, and by Coke for the Def t, The (ole 
goin was, whether an Executor de ſon tort may retain goods to 

tice himſelf? And Coke moved that he well might 3 and the 
Plaintiff by this Action againſt him hath allowed him to be righttul 
Executor 3 wherefore the fhnding that he was Executor per tort is 
not material ; and he being allowed to be Exccutor, may do all 
things as an Executor, vizz pay Debts, or any other Lawtul Ads; 
and as he may do it to a ſtranger, ſo he may pay himſelf. Gawdy 
and Fenner were of his Opinion. For as he ſhall be charged b 
reaſon of his poſſeilion : Like reaſon it is, he ſhould be allow 
all Lawtul Ads; and this is here a Lawful A& : as where &e. Po- 
pham and Clinch & contra : For an Executor de” fon tort ſhall ne- 
ver have any beneht by his Malcfeſancez and &e. A Precedent was 
Cited, Paſch, 32, Eliz.in C. B, That an Executor de ſon tort might 
not rctain to fatishe hinſclt ; wherefore &ec, Afterwards upon = 
K Other 
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other day it was moved again, and the Court ſaid, ' They were re- 
folved, That an Executor de ſor tort de meſme cannot retain goods 
ro {atishe himſelt his own debt. And Popham ſaid, That divers of 
theJuſticcs in Serjeants Inn(to whom he faq opounded the Cale) 
were of that Opinion, and that they were reſolved to enter Judge- 
ment tor the Plaintiff : But it was then ſurmiſed ro the Court, that 
the Detendant was dead, and, theretipon a ftay of Judgement was 
prayed but rhe Court-would nor Ray it upon ftich furmiſe : but 
upon the Plaintifls prayer Judgement was e:itercd, 5. Co, 20, 
Ejefione firme, tor Whites Cloſer, upon Not Guilty it appear'd 
| ' upon the Evidence, That a Leaſe for years was grantcd to one 
—_— "z-  Oheham, whodicd Inteſtate, 'and Anne his Wife alligned it per pa- 
rick & Burger. roll to. one Burgeſs, and atter-ſhe got Letters of Alminifiration, 
Moo-Rep-3:273- and made an Atſhgnment thereof to one Kemrick, And the Court 
direGed the- Jury for Kenrick, the laſt Vendee 3, yet they agreed, 
That jt one Enteras Executor of his own wrong, and f{cll Goods, 
and after obtain Letters of Adminiſtration, the Sale is good ;, but 
in this Caſe there is a Term in Reverſion, whereof no Entry can be 
made, nor canany man therein be Executor of his own wrong 3 
and therefore the firſt Sale to Brrgeſy, betore Adminiſtration, is 
—— utterly void. 
_ —_ At the Kings Bench in Debt, all the Jaſtices of England being, 
_— Moo. Aſſembled at Serjeants Inn, it was Adjudged, That an Executor of 
#4 ** his own wrong cannot pay himſdlf either Debt or Legacy. 
pak 34,1-G  -Debtagainſi-one 4s Execator 3 the Defendant pleaded, that the 
Keynells Caſe. dectaſed died Imteſtate, and that certain of his Goods came to the 
ela, Defendants hands, and that Adminiſtration was committed to 
vol-3.it.Execut. F, $, to whom hedelivered the Goods, It was adjudged no Plea, 
m regard he had once made himſelf chargeable to the Plaintiffs 
Action 'as Executor of his own wrong, he ſhalt never diſcharge 
himſelf by matterex poſt fatio. 
Note, in- an Action of Debt brought againſt A. as Executor 
in his own wrong, he pleaded ne wwnq, Execmtor, and- it was found 
Vid. Noy. 69, againſt him, and Execution was awarded againſt him for the whole 
ether 4: debt, viz. Sixty pound for his falſe Plea, although in truth he had 
not intermedled; but with one Bedſicad of ſmall-valte 3 and fo it 
was (aid it was adjudged, 40 Fliz. in C, B. in Kitchin and Dixons 
Caſe, 
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CHAP. IX. 


Of « Child in the Womb made Executor, and of an Infant- 
Executor; as alſo of an Executor and Adminiſtrator du- 
rante Minoritate, 


1. Whether the Child in the Womb may be made Executor, yid. rye, ww, 

2. At what age an Infant-Executor may Adminiſter, $93 39 

3. What Afr may or may wt he dine by an Infam-Executor, 

4. To whom the Right of Adminiſtration doth belong durante 
Minoritate. 

5. Divers Caſes Reported in the Law, pertinent to this Subjed, 


I, e Child in the Womb may be made Executor ; infomuch 
that when ſuch is ſo appointed, it the Mother bring forth 
Two or Three Children at that one Burthen, they arc all to be ad- 
mitted Executors. (s) The Law is alſo the fameasto a Legacy. (2 ÞE ntpis 
given in like manner, which is to be equally divided amongſt & Pothum. & | 
them. (b) Jef uk. rod. tid 
2. Though an Infant how young foever he be, may be Exe- 4-tir. 8. nv. 4. 
cutor, (c) or unborn as aforcſaid ; yet the Execution of the will $22 ® - 7 
ſhall not be committed to him until he attain the Age of Seven- $. 1. de Legib, 
teen years3 for Adminiſtration granted durante Minoritate ceaſes | 
when the Infant-E.xecutor attains to that Age of Seventeen years, & tit. Coverare 
(4) And if it be a Female-Infant, and married to a man of Seven» 77 ke Rep. 
teen years of Age or more, it is then as if her felt were of that Ub. 5-in Princes 
e, and her Husband ſhall have the Execution of the will, and *7* 
Adminiſtration thereof. (e) This limitation of Seventcen years (*) Ofvc. of Exe. 
comes in by the Canon, not by the Common Law. _ 
3- Although an Adminiſtration granted darante Minoritate doth 
as aforeſaid ceaſe when the Infant-E xecutor doth attain to the Age 
of Seventeen years, yet betwixt that Age and the Age of Twenty 
one years, ſuch Executor cannot Aſſent to Legacies 3 (f)) how+ (f) Cake ubi fap, 
beit upon ſatisfaction really made he may releaſe a debt due to the 
Teſtator 3 (g) for although kis Actings unconformable to the () Brook hi 
duty and ofkce of an Exccutor bind him nor, yet ſuch as as are Rep. lib. 5. in 
conformable to ſuch an office done by him during his Minority 9 © 
(that is, till he be of the Age of Twenty one years, for till then 
the Common Law holds kun a Minox) are binding and gocd in 
Law. (6) on] (b) Coke ibid. 
4. Until che ſaid Age of Seventen years the Adminiſtration is to **** © 
be committed to ſome other, as to the Father, or to the Guardian 
or Tutor of the Child z (#) who during ſuch Minority cannot (7) Ofc. Ex-: 
K 2 | an” 
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ſel! or alienate, ſave in caſes of neceſſity, nor Set a Leaſe for a lon- 
ger term than the Executors Minority. ( k 

5. E., R. Exccutor of WV. R. brought his Action on. the Caſe 
agaivſt T. P, (uppoking that divers of the Teſtators Goods came to 
the Detendants hands, &c, In which Action the Detcndant plead- 
ed a Relcaſe from the Plaintiff: Whereunto was replyed, That the 
Plaintiff was within Age at the time when he gave ſuch Releaſe, 
and whether ſuch Releaſe was a bar upon a demur in B, R., was 
the queſtion ?, where it was adjudged that it was a void Releaſe. 
The matter was after removed and brought before the Juſtices in 
the Exchequer Chamber by a Writ of Errour, where all the Ju- 
ſtices of the Common Pleas and the Barons of the Exchequer 
held, That the Judgement, in that point was. good, and that it 
was no” Errour ; for they faid that an Tnfant-Executor cannot 
Acquit, Relcaſe, or Diſcharge a Bond without receiving the mo- 
ney due thereupon 3, otherwite he might through his own folly or 
ignorance charge himfelf of his own proper Goods, which is not 
iNowable in an Infant to do by a Relcafe or Acquittance without 
ſome other AQ; bur if upon a'ſingle Bond or Obligation he re- 
cewve the money, and” make an Acquittance or Releaſe, they held 
that was good, and the Infant ſhould be bound thereby ; but by 
other means the Obligation could not be diſcharged ; and they all 
held, That when a fingle Obligation is. made to an Infant, and he. 
during his Infancy receive the money, and make, an Acquittance, 
he ſhall be bound therehy. 

Action is brought againſt the Defendant as Adminiſtrator of 
F. $. during the Minority of D. Iſſue joyn'd, and found for the 
Plaintiff. It was alledg'd in Arreſt of Judgment, That the Decla- 
ration was not good, becauſe #o#rconftar whether, D, were Seven- 
teen years of Ape at the time of the Action commenctd; at which 
time the Defendant-Adminiftrators Authority is determined ; but 
it was adjudged, That the Plaintiff is not to ſhew or ſet forth that 
matter, (1.) Becauſe the Plaintiff is a firanger to'the Detendants 
power 3 (2.) Becauſe the Defendant by joyning iſſue hath ad- 
mitted that his power continues. | | 

Biſs makes Katherine his Wite, and Joby his. Son (aged one 
year) his Fxectitors. K. Proves the Will alone, and marrics the 
Plaintiff, and they (without the Son) bring Action of Debt as 
Executors againſt the Defendant, who pleaded in_abatement of 
the Writ, that Joabn was made Executor with Katherine, and that 
he was yct ative, not named;,"&c. The Plaintiff reptyed;, That ou 
was not above. one year of Age, that Katherine had Provcd the 
Will, and had Adminiſtration” committed” to Her during his mi- 
nority, &c, Whereupon Telv, demurr'd, and adjudg'd tor the De- 
tendant, quod Bil a:caſſttwr, for that iu-truth they arc both Execu- 

LOLs, 
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tors, and ought to be named in the Action 3 and albeit that K4- 
therine by the Adminiftration committed to her durante Minori 


£tate hath the full power, yet the Infant ought tobe named, for 
that ſhe hath affirmed him to be an Exccutor. 


Debt as Adminiſtrator to. A. L, durante minori «tate W. L. the :; 
Exccutor upon an Obligation, and averrs, that JW, L. was within *' 


the Ape of Twenty one years. The Detendant pleadcd an ill Bar, 
and it was thereupon demurr'd ; but becauſe the Court was re- 
folved (upon Conference with divers Civilians openly in Court) 
That the power of an Adminiſtrator dwrante minori «tate, doth 
ceaſe at the Exccutors Age of Seventcen years, and that Admini- 
ſiration committed after that Age of the Executor is meerly void, 
and notwithſtanding this averment here, the Executor might be 
above the age of Seventeen years, and within the age of Twenty 
one years: It was thezefore adjudged, Quod Znerens nibil cape- 
ret, Oe, 5. Co. 294 

Treſpaſs —_ a fpecial Verdi& ; the Cafe was, Fackzon Leſſee 
for years by ſeveral Leaſes of divers Lands, ſome of them in the 
Dioceſs of Tork,, fome in another Peculiar in the ſame Diocels, 
deviſcd all theſe Leaſes to his Son, and made his Daughter with- 
in Ape his Executrix : the Mother takes Adminiſtration dxrante 
minori «tate of the Exccutrix, in F. the Peculiar where the Teſta- 
tor dicd, a4 Commodum & proficuum Executricis,, the Adminiſtra- 
trix granted this Term, dxrante mini ctate of the Executrix, to 
the Plaintiff : Whether the Gravt were good or not, was the 
principal Queſtion, The Couurr reſolved, that it was not good 3 
For ſuch an Adminiftrator hath but a ſpecial property ad proficunm 
Executoris , but not a general property as another Exccutor or 
Adminiſtrator hath; and therefore his ſale of Goods, unleſs they 
be Bona peritara, or it be for neceflity for the payment of debts, 
which he is chargeable to pay, it ſhall not bind : Burt he may ſue 
and be faced, and yet his Authority is but a limitcd Authority and 
therefore like as if Letters ad Colligendum bona Defuntii were 
granted to one, there he may fell bone peritzra, as Fruit, or the 
lke. (2.) It was moved, whether the Aﬀent ot an Adminiſtra- 
tor, durante minori etate, to the deviſe of a Term, or the Aſﬀent 
of the Executor himſelt (during his minority) to fuch a Devile 
be good ? Anderſon (aid, That an Exccutorat the Age of Eighteen 
years may Aﬀeent.z but whether. the Aﬀent by ſuch an Admini- 
ſtrator be geod or not, - they doubted. (3.) It was moved, whe- 
ther Adnunitiration ſhould-mm this caſe be granted at T wo places, 
viz. the one within the Peculiar, the other by the Arch-Biſhop ot 
Tork,, Ordinary of the Dioceſs 3 or whether he ſhould have the Pre 
rogative in both, as he had where Bona-Natabilia were in divers. 


Dicceſſes.  Ard.it was ic lolved, That there ſhould be two Letters: 
at. 
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of Adminiſtration granted; for the Arch-Bithop ſhall not have 
any Prerogative here , becauſe this Peculiar was firſt derived out 
of his Juriſdiction 3 wheretore &ce. 5. Co. 29. 
Errour of a Judgement in Debt in C, B. The Errour afligned 
Trin.38 E1iz.C. Was, becauſe the Plaintiff ſues by an Atturney , where he was an 
- need Infant, and ought to ſue by Guardian ; But becauſe the Action 
Rep. par-3- F.7- was brought by him as Adminiſtrator, ſo that he ſued in awter 
droit, Infancy is no impediment unto him, no more than Out- 
lawrie, and therefore he might well ſue by Atturney ; and it was 
thereupon adjudged for the Defendant, that the friſt Judgement 
ſhould be affirmed. Note, that it an Infant ſue, and not as Execu- 
tor, he muſt then ſue by his Guardian 3 vid, Caſc Bartholomew ver. 
Dighton, Hill. 37 Eliz. B. R. in Cro, Rep. part. 1, Pl, 22. 
Paſch. 40 Flix. f upon an _—— made to the Teſtator. The Defendant: 
—__ _ Pleaded a Releaſe one of the Plaintiffs. The Plaintiff re- 
Knot verſ. bar- Plyes, That this Releaſe was made without any conſideration, and 
on —_— e who Relcaſed was within at the time of the Releaſe made 
hal and it was thereupon demurred, and adjudged for the Plaintiff, 
that it was a void Relcaſe, being, by an Infant without confidera- 
tion. 
+4 1» lacy, In the Caſe between A; and M. as Adminiſtratrix of F. duri 
= Sod - the minority of L. It was among other thi Ca That the 


verſe poet. Plaintiffs Declaration was not good, becaule it is brought againſt 
PL 12. vid. Rep. her as Adminiftratrix darante minori 4tate of L. it is not 


«t Large, 


averr'd, that the ſaid L. was yet within the age of Seventeen years, 
ſed non allocatur ;, for true it is, that if one brings an Aion, and 
entitles himſelf as Adminiſtrator darante minori etate of one ſuch, 
he ought to ſhew that he is yet within the Age of Seventeen years, 
as Co. 5. fol. 59. Pigots Caſe. For that he is to take Conuzance how 
long his Authority ſhall continue, and he ought to ſhew it to en- 
able himſclf to the Action : But when he brings the Action againſt 
one as Adminiſtrator dwrante minori #tate, there ſuch Plea need 
not be ſhewn 3, for ſo long as the.other continues his medling, he 
ſhall be ſucd ; ard the Plaintiffs need not take Conuzance ot the 
age of the other; as &ec. And here if her Authority were deter- 
mined, it ſhould be ſhewn on the Defendants part 3 therefore the 
Judgemcnt was affirmed. 
ml.z6 Eliz.8, Note, it was reſolved by all theJuſtices of England, That the 
R. Ruſſe!s Coje. Relcaſc of a Debt ora Duty by an Infant Executor, after Probate 
25 6d. ibid. 2s. made of the Will, is not good ; becauſe it ſhould be a Devaſtavir, 
and charge the Infant of his own Goods ; and allo it ſhould be a 
wrong, which an Infant by his Relcaſe cannot do ; and alfo becauſe 
it is not purſuant to the Office of an Executor, 
Hill, 39 Eliz. Infant Exccutor 3 Adminiſtration was committed durante mi- 
Ford verl. G1"- yori etate, debt was brought againſt the Adminiſtrator, and then 


vile, Moo. Rep. 
nu. 648. the 
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the Infant came of full age; and the Juſtices very much doubted 
whether the Adion did abare, 

A Guardian Recovered a debt on an Obligation made to an In- 73. 14 Jac. B: 
fanc, the Defendant paid the Principal and Coſts, and prayed that Hott Mae - a 
the Guardian might be ordered to acknowledge ſatisfaction, The % 163 
Court ſaid, That a Guardian, or an Infant, or Exccutor, may not 
acknowledge ſatisfaQtion for more than they receive z and for ſo 
much they ordered the Guardian to acknowledge fſatisfaion :; 

And ade an Order that no Exccution ſhould iſſue tor the reſidue. 

If an Adminiſtration be repealed from one and granted to an» MF 17 Jace BY 
ether, which was only durante minori «tate, and that other bring bride. tie. ay 
the firſt ' Adminiſtrator to account, and-aftcr give him a Releaſe, 97+ 2 
yet the Infant at his fullage may compelt the hrſt Adminiſtrator 
to account to him again, and the former account tor fuch ſecond 
Adminiſtrator (hall not Bar him, for ſuch Adminiſtrators Releaſe 
is - good, unleſs for ſome ſuch cauſe as for which it ought to be. 
made, 

It was by the Chief Juſtice of the @xeenc Bench demanded of 
the other Juſtices there Aſſembled upon hearing of Cauſes, If one wm. 35 £1. 49 
make an Infant-his Executor, that Releaſes a. Debt due to him as derC Rep. Ca 
Executor without receiving the fumm due (which receipt, if it be = —_ 
good, will be a Devaſtavit by the Infant of the Goods in his hands) 
whether ſuch Relcaſe ſhalt bind the Infant or not ? It was agreed 2n* maker on In 
by them all, That ſuch Releaſe is void, for an Infant by his own ns = gw 
Laches and Folly ſhall not prejudice himſelf, Yet a Feme Covert 5 9roinary 
Executrix may receive money (without her Husband) which was Hawes - - 
due to her Teſtator, and give an Acquittance for the fame 3 and if $87 {ine 
ſhe gives an Acquittance for debt which caufes a Devaſtavit, the lr atay 
Relcaſe ſhall be good, and the Wife and Husband bound thereby; \7,77/5n <7 
the reaſon is, for that the Wifes Adminiſtring without her Huf- Froved the Will, 
bands Conſent, is and ſhall be accounted” the Husbands- Folly ; 397 ie tk: 
but an Infants- Folly ſhall not-be reckoned to his prejudice : Bat 6+ infan: out 
if one be in debt to the Teſtator upon a ſimple Bond or Obliga- 51d dag 

tion, and the Infant Executor receive the money and give Acquit- /*7 the goods, viz. 
tance, in that Caſe the Acquittance is good, becauſe there is ane- 5, ts 
celhty for ic, for otherwiſe the Obliger is not bound to pay the * wi of De- 
fame; and in that Caſe there is no- tolly-inr him. rage Soligbare 
ſelf to deliver bm the goods ? The Opinion of the Fuſt ices of the Bench was, That Be could not aus any gr 
count, but « Detinue, or might ſue in the Eccleſiaſtical Court for thegoods,—— 26H.5.C.B. Anderſon Rep. Cal.45- 
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Of 4 Woman under Coverture made Executrix, or making 
EXCCUEOTS. 


1. Whether the Hurband may fix an Executrixſhip on bis Wife 
without or againſt ber conſent ? 

2. Whether ſhe may aſſnme or accept the Executrixſhip without 
or againſt his conſent ? 

3. The difference between the Common and the Canon, or Spi- 
ritual Law in this point. : 

4. How the Wife may be ſaid to be an Executrix without ber 
Hmwrbands conſent: 

5. In what caſe a Wife may makg an Executor without ber Huſ- 
bands conſent, 

6. In what caſes ſhe may make ber own Husband, or any other 
ber Executor. 


I, FF the Husband of a Woman appointed Executrix in a Will, 


would have his Wite to take upon her the Execution of the 
Will, to which ſhe will not affent, but refuſe the Executrixſhip 
when her Husband would have her to take the Executicn there- 
of : In this Caſe the Execatrixſhip/is not to be faftned on her 
£) Panor. in c. againſt her will 5 () but Adminiſtration is to be ted to the 
Jo. A extr- next of Kin, as in cale of Intcſtation. But it the H tho 
de Execut. uit, the Will be not Proved, doth Adminiſter as-in the Wifes Right, 
volriee 7.in 8% though againſt her mind and will, ſhe will hereby be ſo bound and 
; concluded, as that during his life ſhe may not decline or avoid 
(b) Offic. Exec, the Executrixſhip : (6b) Butnot ſo after his death, for then ſhe 
C7 Eliz. Dyer, Ay in this caſe refuſe. (c) 
166, B,whereis 2, Asa Wite named or appointed Executrix in a Will may not 
cet 3H-Rot becompelled unto the Execution thereof, without her own and 
her Husbands conſent : fo neither ſhallſhe afſume or accept ſuch 
E xecutrixſhip without her Husbands conſent and approbation,ber 
(+) Offic, Exec. cauſe it is in his power to oppoſe and hinder it. (+) 
megan 3. That the Wife appointed Executrix in a Will, may neither 
aſſume nor be compelled to the Executrixſhip without her Hus- 
<4) Bryan hier bands conſent, is true DoRtine only at the Common Law z (4) 
Juſt. 2 H.7. 15 for by the Canon or Spiritual Law, which doth not, like our Com- 
mon Law, diſtinguiſh between Women married and unmarried in 
(ce) 28. 7. 15-b. ſuch matters, it is otherwiſe. (e) For there the Wite may ſue or 
be ſucd apart and alone without her Husband and therefore in 
that Court the Husbands diſaſſent, denial, or refuſal would wet 


finall force td Hindevehe. commiteingiof the'E 
Waife,ſhe not-retbþfingaBut by theLawoe 
der the Husbands power, f)thatſheisnot of contradicting Rd 
in pleading or doing other Ads; infomuch he could 'nortake! #7 3975+ 
Lands nor Goods by. Gift'or Conveyariges without:her Husbands 
Aſſent, (g) And thetefore thi Husbatut mayiexpre(s his difafſent © *7 5 *4- 
as to his Wites Proving the WHY wherein the>is' made Execatrix, 

4. If a Womam Sole be made ah-Executfix, and ſhe marry be- 
forc (hc intermeddle with the Eſtate, and-then her Husband doth 
Adminiſter z this'is ſuch an acceptance as will bind her, and ſhe 
can never afterwards retuſc it. (hb ) Likewiſe, it once the Wite (+) Brook. tit, 
Adminiſter, though without the Husbands privity and aſſent, and F< 147 
though no Will Proved 3 Fhis will go tar to conclude them both 
for ever after from pleading, That ſhe neither was Executrix, nor 
Adminiſtred as Exccutrix. The Law is the ſame, it once the Will 
be Proved, and the Execution thereof committed to the Wite, 
though againſt her Husbands mind and conſent. - 

q: A Wite or a Woman Covert, being Executrix to another, 
and in that Right having Goods moveable, may thereof make her 
Teſtament, and without her Husbands' conſents (,)-becaufe ſhe () Fitzh. Abrid. 
hath not ſuch. Goods meerly to her own uſe, but as repreſenting Tents, 
the perſon of another 3 and therefore ſuch Goodsas the fo hath as tit- nu. rr. & 
Executrix, are not her Husbands, but are to be dif of for the _ "Oe 
uſe of the Teſtator. And not” only ſo,:but of: theſe Goods the © 
may make her Husband hex Executbr,: (k,) orany other perfon Sor ng =_ 
without his Licence unleſs inſtead of making an Executor there- #/*c7e4- in Courts 
of, ſhe bequeath the Goods whereof the is Executrix, by Deviſe <---+ 44 
or Legacy z (1) toreven with'her Husbands conſent the cannot "© H—_ 
bequeath ſuch Goods 3 or unleſs ſhe is not only Exccutrix but Le- inter 5rancty & 
gatayy alſo,-and(hath accepted. of, the; Things bequeathed \not-as 71on'bens fall 
Executrix but as Legatary, for thereby they are inveſted; wm her FL "— 
Husband,  (m,) for which reaſotthey cannot be given from him Rep. Angl. v.23. * 
without his Licenee and Conſent, (x) Thus alfo for the con- (3%, © 
tinuation of this Executorſhip, the Wife may-make her Executors noftrum. t de 
aud her Will as touching ſuch Goods, Debts; or Credits, without cf es F_. 
her Husbands Conſent, towhom no-benefit could:redound: by the © inter Greis- 
Adminiſtration of theſe Goods which bis Wife: hath in right ob 5A 
another z for thoſe Goods would'go and be tothe next of Kinto 7,5" —" 
the 1ctator, takin Adminiſtration de bony non Adminiſtratis. ut conſent to a Le- 
calc the Wite dic inteſtate. (o) And therefore her Husband. £59, 7 ibere te 
not ng cogabile of advantage by ſuch Goods, cannot be there- »hereef one « Le- 
by prejudiced._ And.{o is is but Reaſon, that' the: Wite: ſhould ap-! #567 tus” 
Ro her Executors of ſuch Goods, and continue the Executor- £20), «robs 

thereof according .to the-mind: of the tixſt-Tettator, without {127472 © 

the Licence or neceſſary conſent of her Husband 3 which Conſent tt #+-8.Roult. 
> ; Ry * 


ing Cf) 33 H. 6. 37. 


indced Abr. tit, Dev. 
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indeed as touching all Goods and Chattck which the Wife had 
moor gen > es WY muſt be firſt had and 
obtained z otherwiſe her appointing of as to them will 
be invalid and of no force. 
6. A Woman (by the Common Law) may make her Husband 
Execoutor of {uch things whereof fhe was Executrix to another 
before, or of aduty due unto her before Coverture, or of a Rent 
behind upon a Leaſe made unto her for term of life, or of 
other Leaſe, or of any thing whereof the poſſeſſion muſt be ob- 
OT. - tained by Adton : bur ſhe cannot make him Executor of that 


fol. 

price. 65 Conn Which the bath in ber poſſeſſion a5 in her own n Right, (7) 
cap. 3. far — 
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CHAP, XL 


Of Debtors and Creditors made Executors, or Adminiſtra- 


1. How the making a Debtor Executor becomes a Releaſe of the 
Debt in Law. 

2. In whatCaſes this bolds true where there ave joynt-Execu- 
dors appointed, 

3- Under what limitations a Creditor-Exeentor hath precedency 


of other-Creditors in paying himſelf firſt, 
4. Lar-Caſes relating to this Swhjeci. 


« FF an Executor Prove the Wilt, and be indebted to the Te- 
5B be 4. 3 ſtator, the Debt is extin& in Law (#) yea, though the 
1- Plowd.Com. x; \ecutor did before he did: ever Adminitier or Prove the Will; 
©) Plowd. Con. ('þ ) for the Debt is releaſed in Law by making the Debtor Exe- 
G18. 4.3. & cutor, though henever Adminilfer. (c.) There is the like extin- 
11 8.6.35. guiſhment of the debt, if the Creditor marry with one of the Exc- 
@) 1H, 4f cutors of the Debtor : (4) But it the Debtor take Adminiftra- 
$3, b4. tion of the Goods of the Creditor, this ought not to diſcharge him 

of his debt, but it ought to be as Aﬀees in his own hands, for thar 

the Inteſtate did no AG to diſcharge him from the debe, Alſo it 

the Obligee make the Obligor his Executor, this is a Releaſe in 

Law-of the Action, but the Duty remains, for the which they re- 

(9? £4 3te tain fo much Goods of the Teltator. < T\ Likewiſe, it an Infant 
Cov. en Littl. of the age of Seventeen ycars rclcaſea Debt, this is void : But if 
Inf: P3's. 24s. the Infant make the Debtor his/Executor, this isa good Releaſe in 
med. Law of the Action. (CF) But it a Feme-Exccutrix take the Debtor 
to Husband, this is no Releaſe in Law 3 for that is injurious to the 


"m1 
(f) Coke ibid. 


(0) Bid & Mich, deceaſed, and in Law works a Devatavit, (g) Butit the Tettator 
5, & 33 Eliz, make 


2. SO allo it isif any one of joynt-Debtors be m ; 
Cr any one of the Joynt-Executors be a debtor to the Feſtator, for 
that they-carinot Sue without making bim who is a Debtor alſo a 
Plaintiff, which he is not capable of againſt himſelf (Z) The Law ( Plow. ub 
is alſo the fame tor Attions-cither of 1 


X r, this is :;." © 
held for a Releaſe in Law of the Bond or debt to them both 


Executor, 1 cap”? AD. 
may detain the Goods for my debt : £0 that it ſee 


fupra. f. 44-&1. 
in reſpect of \rangers or other Credito (9)- ocimus. $. in 


- | ”) Di@. 1. Set. 
the firſt place before other Creditors, Bur : fin Con 


is own debt before Other like Creditors, (+) and may C2 Plowd. in 


; the Tefia- Ch) Offic. Buee, 
* XcNg indebtod to the ©4P* 17: Sec. Ny 
ot B, to the Teftator 


(&) 


Treſpaſs or Account. (m) = = 


(n) a, yy Pa- 

.: + *- rallels. tid, lt, 

his Executors and dic, in Ciolog. 7. &. 44. 
|; he Teſtator * '* H. + pl-32, 


EL. Com. Gree. 


dminiſter 3(P) But when = Caſe. 275, 


5 3 
Fios. tit. Exeene. 
ms, that though na. 3. Fu ns 
yet the debt is 


Compuratione. 
Executor, he co de jure De- 
as whereby to latisfie !Iideranci, 


tors Creditor, being made his Executor, be in as Pt: & cap. Sear. 


i R Statuimus.1.3. 
erthan other Creditors of the Teftator, (r) and prin.coog. car? 


Caf. inter Il oots 


lear power to pay him- 6? "__ ——__ 
debe be by Speciatry or upon Re (* ) didt. L. 8c. 
L 2 


mus. $. in Com. 
cord. 0 
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(w) Plowd.Com. 
185. 


(x ) Office. Exec. 


C. Z2- NU, 4+ 


(y) Plowd.Com. 
18;.&13H.5. 
15.& i1H.4.83. 
&12H.4. 21. & 
20 Ed. 4.17. & 
1 H. 4 3+ 


(z)12H.,4.2'. 
& Offi. Exec. 
ubi ſupra. 


Paſch. 1 Jac, R, 
r Curiam, 
oll. Abridg.tit. 
Execut. A. 


Trin..7 Jac. B. 
Roll ibid. lit. G. 


Co. par. *. 135, 
Sir Jobn Need- 
bam” Coſe, 


Trin.12 Jac.C.B. 
Fryer veri. Gil- 


dring. Moo.Rep, 
nu. 3174, 
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cord, (w).And as\an Executori hath his EleQion to pay which 
Creditor he will firſt, that is of equal degree for quality of debt ; 
ſo-hath he eletion to pay, and fatishe himſelf of what pare of the 
Teſtators Goods he will, yea, though the Teſtators Goods amount 
in all to no more than his own debt. (x) And it there come notto 
the hands of ſuch Executor Goods ſufficient to pay himſclt,he may 
(as ſome conceive) have an ACtion of debt againtit the other Exe- 
cutor where there are more than one. ( y) Sed Bnere, Whether 
after he hath once Adminiſtrecd, ſpecially it he pay himſelt any part 
of the debt, he have not thercby barred or diſabled his Sute for the 
reſidue : Otherwiſe he may ſue the Heir tor his debt, it he hath 
not Adminiſtred as Exccutor ;z provided that the Bond extend to 
the Heir, which without expreſs words it doth not, - though tor 
the Executor it be otherwiſe; and ſo may-fuc the Heir, it the Heir 
be bound and he have not ſufficient Goods as Execcutor. (z) Al- 
wayes obſcrving, that although it be commonly ſpoken in the ge- 
neral, That an Executor may firſt pay himſclt, yet it is to be un» 
derſtood with this caution or condition, That thedebt to him be 
of equal weight and dignity with the debts to others 3 [tor if his 
Teſtator were indebted to: other 'men by any Statute, Judgement 
or Recognizance, and to him, whom he maketh Executor, only 
by Bond or other Specialty, then may he- not firſt pay himſelt; 
that is, by paying of himſelf leave them unpaid whoſe debts -aze 
of a higher nature; but it there be ſ{uthcient tor ſatisfaction both 
to them and himſelf, then is it not material which ot them is firſt 
paid. 

4 If an Obligee Releaſe to the Executor of the Obligor before 
Probate of the Will, it is a good Relcaſc it he Prove the Will at- 
terwards, 

It a Debtee dic Inteſtate, and the Ordinary commit Adminitſtra» 
tion t6 the Debtor, whereby the debt is extinct, | 2. | yet it ſhall 
be Aſſets in his hands as to debts, becauſc the Ordinary hath no 
power to diſcharge the dcbt. It was agreed per Curiam, 

It Adminiſtration be committed to the Obligor, the ſame doth 
not extinguiſh the debt 3 but it the Obligee doth make the Oblt- 
gor his Exccutor, the ſame is a Relcale in Law of the debt, becaule 
it is the at of the Obligec. himſelt : But jt a Woman, who 1s-an 
Exccutrix takes the Debtor to Husband, and the Husband dicth, 
the ſame is no Releaſe of te debt, becaulc it was only fo ſuſpend» 
ed during the Coverture, 

The Father and Son were joyntly and ſeverally obliged to A 
who made the Sons Wite his Executrix, and devilcd to her all his 
Goods after his debts and Iegacics paid, and dicsz the Wite Admi- 
niſtcrsz the Sou makcs his Wife allo Executrix and dies 3 the Wife 
gdics Inteltate, Aduiniltration of the Goods not Adminiſtred of the 

Obligee 


ParxrtII. Of Executors and Adminiſtrators. 77 
Obligee was committed to F. who ſues G. the Father, who was 
the ſurviving joynt-Obligor. And the Court was of Opinion , 
That the making of the Wife of one of the Obligors Exccutrix 
was a ſuſpenſion of the Action during ſuch time as.the Exccu- 
trixſhip continued, as $ El. 4.3. And Nicbols Juſtice ſaid, That 
a Perſonal Action once ſuſpended by the a& of the party; as here 
by the a& of the Obligee, in making the Wife of one ot- the Ob- 
ligors his Executrix, ſhall be Extin& for ever; otherwile, it by the 
a&t of Law. And it ſcemed to the Court, That by the laſt clauſe 
of the Deviſe of all his Goods to the Wite after his Debts and Le- 
gacies paid, the Obligation paſſed to the Wite. And inaſmuch as- 
that the daty and debt thereof is a thing in ation, which by our 
Law cannot be transferred by a Devile, yet it ſhall enure as a De- 
claration of the intent- of the Obligor, that the debt js extin&; 
and the Civil Law afows a Deviſe of debts due to the Teftator 
to be good; And it is averred in the Principal Cafe, That the 
Debts and Legacies are all paid : whereupon Judgement was gi- 
ven, nod querens nibil capiat, eve, 

The ſuggeſtion was, That whereas one-was in debt to F. S. in Mich. 7 Jac.B.R. 
Thirty pound, who after by deed of Gift in his life-time convey- 700 # 
&d all his Goods and Chattels to A. and after made the Plaintiff Rep, 
and B, his Executors, and deviſed that the Plaintiff ſhould pay out 
af the Thirty pound which he owed him Ten pound to thg De- 
fendant for a Legacy 3 who brought the Plaintiff into the Eccle- 
fiaſtical Court for the ſame, where by the Law the Thirty pound 
debt is extint by making- the Plaintiff Executor 3 and (hewed 
that he had Proved the Will, &c, And per Cxriam, the Defendant 
ſhalftrave a Conſultation, foraſmuch as the joynt-Exccutor hath 
no remedy to recover the Thirty pound againſt the Plaintiff his 
Co-Executor; nor can have any Action for the ſame during the 
Plaintiffs life, yet the debt not. extin@, but remains as- Aﬀſets to : 
any other Creditor, asis $ F. 4. And by the ſame reaſon that one wo 
debt ſhall fatishe another debt, it ſhall ſatishe a Legacy alſo; and paierzLepacies. 
much the rather, in regard the expreſs intent of the Tettator was 
to that purpoſe, having preciſcly limited the Legacy to be paid 
out of the cbt. nod nta per totam Curiam., And Conſultation 
was granted accordingly. Telv. Council tor the Plaintiff, 
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CHAP, XIL 


The general difference between an Executor and au Admi- 
niſtrator z and wherein they generally agree, 


e&y differ thus, viz. An Exccutor is made cither by the Te« 

ſtator, or. by his own Acts; but an Adminiſtrator is ap- 
pointed only by the Judge. An Executor may appoint an Exe- 
cutor to the fiſt Teſtator, fo cannot an Adminiſtrator , yet a 
bare and meer Executor, or a naked Executor to whom nothing 
is bequeathed in the Will, made choice of meerly for his carc, 
and not at all for his profit, cannot bequeath the Teſtators 
Goods in his Will by Legacies, no more than an Adminiſtrator z 
for thcſe Goods are to be imployed only for the behoot of the 
Teſtator, in which reſpe&t ſuch Executor is accountable as well 
as an Adminiſtrator : But of the Profits and Fruits which hap» 

and'arjſe of thoſe Goods which belong to any as Executor 
= may make his Teſtament, though not of the Goods them» 
ſelves; and ſo alſo in ſome caſes may an Adminiſtrator, They 
agree thus, viz, An Adminiſtrator is entitled to all the Goods 
and ttels of the Inteſtate, as well as an Exccutor to all the 
Goods and Chattels that belonged to the Teltator , they' are 
both alike liable to the payment of Debts and Legacies, and they 
are both accountable. Theſe are the moſt general things where« 
in they differ and agree. Their more particular agreements and 
diſagreements are very many according to their diſtin Beings, 
Intereſts, and Offices : For which reaſon the Reader for his fuller 
ſatisfaQtion in this point is referred to his own Obſervations from 
= Contents of the ſeveral Chapters of this Teftamentary Treas» 
tiſe, 


CHAP. XML 


Of the Execntors Rights excluſruely to the Heirs, 


1. The ſrveral divifons and diftinltions of ſuch things as come to 
the Executor ; and what Chattels are. 

2. Of ſuch Chattelr real, living and moveable, as accrew tothe 
Executor. 

3. Of ſnch Chattels real, without life and immoveable, as go to 
the Execntor, 

4. Of Chattels perſonal, living and moveable, belonging to the 
Execmtor, 

5. Of Chattels perſonal, without life and moveable, pertaining 
to the Exeentor, 

6, Several Laws in reference to this ſubjeti. 


I, A LL things that come unto an Executor may be divided 

into things poſſeſſory and aually in the Teſtator, or in- 
to things only in ation and not actually in him; and the things 
poſſeſſory may be divided into Chattels real and immoveable, or 
into Chattels perſonal and moveable. Again, the poſſeflory Chat- 
tels real may be dividcd into things living, or into things with- 
out life. Alſo the perſonal Chattels or Goods moveable may be 
divided into things living, or things inanimate and withour life, 
Fhere are alſo comprehenſive of ſome of theſe, Chattels principal, 
and Chattels acceſſory that tollow the principal. So thar Chatrels 
are all poſſeſhons of Goods moveable and unmoveable, except 
ſuch as are in the nature of a Free-hold or parcel of it. And they 
, are called real or immpveable , either becauſe they are ſuch in 
' their own nature z or begauſe they appertain & ſomething real by 
way of dependance, as a Box with writings of Land, the body 
of a Ward, the fruit of a Tree, or the Tree it {clt upon the Land 
or becauſe they iſſue out of things immoveable and of a more rcal 
nature, as Leaſes for years, at Will, Wardſhips, Tenants Eftates 
by Statute Merchant, Staple, or Elegit, and Grants of the next 
Advowſon. 

2, The Chattels Real, Living an4 Moveable, which did accrew 
to the Exccutor, were ſuch as theſe, viz. Ward(hip, being a real 
Chattel in reſpg& of a Tenure of Land, whereby was intended 
Pich Wardſhip as was by Knights Service, and not fch as is by So- 
cage Tenurc , alſo a Villain for years, as by Grant tor a Term trom 
him that had the Inheritance. 

3. The Chattels Keal without Life and Immnzeable, that go a 
re. 
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\ (a) No. Na.Bre. 


$8. Reg. Orig. 
ful. 103, 


(b) 37. Al. p.rr. 


An Executor of 
« Lord ſtall 
have Fines Aſ- 


Sefſſed upon ihe 
Tenents at their 
admittances 1n 


the Lords tame, 
Rent. 


(c) Ofkc. Exec. 
Cap» 5» 


(4) Dyer. 275» 


Ce) Dyer. 282. 


$4 H. 6, 27, Pre- 


Jen:iation, 
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the Executors, are generally and for the moſt part in Houſes or 
Lands, by Leaſc, or extentupon Judgements, Statutes, or Recog- 
nizancesz or in things iſſuing out of Houſes or Lands, as Rents, 
Commons, and the like 3 as arrcrages of Rent bchind at the Te- 
ſtators.death; alſo Ad vowſons, Tithes, Fairs, | Markets, Profits of 
Leets, and the like which the Teſtator had only for years. Alſo, 
the Title accrewed-tothe Crown upon Actairider ef Felony, where 
the party held not of the King, viz.'the Anaum, Diem & V alturs, 
that is, power not only to take the Profits for a year, but alſo to 
waſt and demoliſh, &e. is but a Chattel ; And therefore though 
granted to one and his Heirs by the King, yet (hall go to the Exc- 
cutor not to the Heir. (4) Alſo, a Leaſe for years determinable 
upon lives, which is a Chattel, and ſhall go to the Exccutor 3 (6) 
As alſo doth an Extent upon a Statute, Likewiſe, it a Termer for 
years grant his Term by Bequeſt or otherwiſe to A. and his Heirs 3 
if A. dies, his Executors, not his Heirs ſhall have it, for it is no 
Inheritance, Or it ſuch a Termcr grant a Rent out of the Land to 
A. and his Heirs, or the Heirs Male of his body, yet ſhall it go to 
the -Executor not to the Heir 3. tor it being derived out of a Chat- 
tel, it (lf remains a meer Chattcl, and becomes not any Inheri- 
tance, (c) Alſo, if a Rent be granted out of Land to one in Fee- 
Simple, Fec-Taile, for Lite or Years, and it be not paid to him in 
his life-time, the Arrerages ſhall go to his Executor not to his Heir, 
Or if a man ſcized of Land and poſſeſſed of a ſtock of Cattel, Let 
it for Years and Covenant with the Leſſee that he pay to Him and 
his Wife, their Heirs and Afligns, one hundred pound per annum 
during the Term in this Cale after the death of the Leſſor, his 
Wite {urviving him, her Executor and not his Heir ſhall receive 
this payment. (4) Again, it A. grant the next Preſentation of the 
Church of B. unto D. In this Caſc it D, dics, his Executor ſhall 
have it as a Chattel, (e)) Not the Heir, Or it A. grant a Leaſe 


for ycars of Land to D. and his Heirs, and Uies 3 his Executor and D 
(f) Coke 15-57- not his Heir ſhall have this Term. (f)*And if A, poſſeſſed of a 
Fitzh. Account. Term of years of Land, grant it by Deed, or give it by Will to D. 
56. F.N. B-12%. 2nd his Hcirs, or to D. and his Heirs Males, or deviſe it by Will 


& Brownl.1 part. : : : k a 
77. 156, to B, for lite, the remainder to D. and his Heirs 3 in theſe Caſes D. 


Terms of years, 


*% 


(eg) Coke 8. 95. 
10, $7. Plowd. 


$24, 

L eaſe for years. 

(b ) Brownl. 9 
30. 1, part. Co 


7. 82s 


Forſeitwves on 
breach of Coves 
B411ls, 


ſhall have theſe Terms of ycars as Chattels, and aftcr his death his 
Exccutor ſhall have them. (g) Alſo, if a Leſſee for life make a 
Lealc tor ycars abſolutely; This in Law is a Leafc for ſo many years, 
if the life live ſo,long,, and ſhall go to the Executor after his 
death, (þ) And it one makes a Feoffment in Fee of Land, the 
Feofice covenanting, to do divers things to the Feoffor, and to for» 
teit hve pound to him and his Hcirs as oft as he ſhall fail perfor- 
mance, and the .Feoffee doth tail and break his Covenant divers 
wayecs, and the Feoffor dicth; in this cafe his Executor, not his 

Heir, 
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Heir, ſhall have and recover all-the-Forfeitures that are paſt and; 
unpaid. AJſo if any Goods or Chattels be granted'to any Heads of 
Bodics Politick and their Succefſors, theit Executors and not their: 
Succeſſors ſhall have them, (5) In like manner, if a Leaſe for years ci) Sheph. Fpir. 
be made to a Biſhop and his Succeſſors and he die, his Executor, 9 ©5549-953- 
not his Succeſſor, is,to_have-it. (&) | ; Ch) New Terms 
4. Among the living Chattels Perſonal that go tothe Executory {,u"s cot.” 
may be comprehended an Apprentice for years , the intereſt of at ſup. Lirtler. 46. 
Debtor in Execution for debt, and in a Priſoner taken Jure belli, 
(1) Alſo Cattel of all kind 3 yea, and Fiſhes in a Pond, Conies in $g/a2 WB” 
a Warren, Deer in a Park, Pigeons in a Dove-houſe, where the fol, 102, 
Teſtator was but a Termer or Leſſee thereot, tor then. they are to 
go to his Kxecutor as Acceſſory Chattel following the State of 
their Principal, viz. the Pond, Warren, Park, and Dove-houſe : (m) 
Or if the Conies, Pigeons, or Deer were all tame, they are then 
likewiſe to go to the Executor, and not to the Heir 3 {o likewiſe 
are Hawkes reclaimed ; yea, it is telony to ſteal Hawkes young in 
the Ne(t 5 which implyes that they.are Goods and belong to the 
Executor. (#) = | 
$5. Chattels Perſonal, without life and moveable, as all Houſe« 
holdſtuff, Implements and Utenſils, Money, Plate, Jewels, Corn, 
Pulſe, Hay,wWood felled, Wares, Merchandiſe, Ships, Carts,Plows, 
Coaches, &e. are evident to belong to the Executor, not to the 
Heir. And generally all things ſowed and not ariting trom the 
Earth without manuring, go to. the Executors 5. and ſuch 
things as grow of themſelves to the Heir 3 theretore Corn in the ©» fanding, 
field growing or ſtanding ſhall go to the Executor, (e), Alſo Hops, ©2.* - 
though not ſowen if planted ; likewiſe Hemp and'Saffron do like 
Corn growing pertain to the Executor, Alſoafter Corn reaped, *** 
and betore the Tythes ſet out, the Inheritor of the Tythes dying, 
his Executor and not his Heir ſeems to have the beſt right to_ the 7,4, ( av, 
Tythe after ſet out. (p) Alſo things above ground ,in Gardens, as Quo 
Mcllons of all kind, and the like, go to the Executor, not to the fapra. = 
Heir as alſo all other things as have ſuch a yearly ſetting or ma+ Gode» Fraits,) 
nurance, as ſevers them in intereſt from the ſoile. (q) Alſo the ( 
Writipgs and Evidences that concern not the inheritance, but only w;;zings and E- 
Leaſes, Terms, Goods, Chattels, or Debts, pertain-to the Execu> 2dencer touching 
tor, If one that holdeth Land for the Life of 4. B. ſow the Land, 
and A. B. happen to die erc it be ripe and cut, and he that (o core fanding, 
holdeth the Land happen to die alſo before it be ripe, the Execu- 
tor of the Tenant ſhall have the Corn. And if the Tenantin Tayl 
ſow the Land he doth ſo hold, and die ere jit be cut 3. the Execu- 
tor, not hein Reverſion, nor the-Heir, norithe Iſſue/in Tay! ſhall 
have it. Alſo, if A. make a Feoffment of Land to B. excepting Tre, 
the Trees thereon, which be afterwards grants to B, for years 
M | in 


('m) Offic. Exez 
C+ 5 $+ 3, 


(n) Ibid. cap. $+ 


/ y 1 : . 4,0T 
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ih this Cafe the Trees are in the ature of '2 Chatte), and if B. dies 

Cr) Coke 4-63 His Exetftorſhall enjoy thethu (+) Or if A, felzed-in Fee of Lands 
whereon Trees grow, (elf theſe Trees to B, who then dies before 
they be felled ; in! this Caſe the Exetutor or Adminiſtrator of B. 
(Ocoee 2s ſhall have them, and may ſell or cre thetrs dowii, (vr) Laftly, 
The Executor without contradiftionof the Heir may in any con- 

venient time after the 'Teftators death, enter inro the hodſe de- 

ſcended to the Heir for the removing and takitig away of the 

Goods, fo as the door be _ or at leaſt the key be in the door 3 

(214.5. 59. (#) but he cannot juſtifie the breaking of the door of any 
hence wb 1a: Chamber to take Govds thence : But it the Goods be not remov« 
mg, os convenient tire, the Heir nay diftrain them as Dammage 

21 H,7. 25. Of arte; 

Yie 1. tt. 6, If « Leaſe for years be made to Biſhop and his Succeſſors, 
(=) New Terms and he dic, his Executor, not his Juceeſfor is to have its (») It 2 
Law, Tit AC Prefentmmene to@ Church happen to a Tenant in Tayle, and he die 
ap. Littl. 4%. before he Preſenits 4 his B-xecuitor, fot his Ifue in Tayle ſhall Pre- 
Preſextation to - fent,becauſe the Chattel is not develted 5 Likewiſe if a Termer have 
Cbaftth. a Preſentment which doth happen during the Tertts, though he 
(=) F.x.8.34... do not Preſent, yet he ſhalt have it, (w) If a Patſon, Vicar, Ma- 
B. Perk. Sett.g7. (ter of a Hoſpital, ot any Body Politick be poſſeſſed of any Goods 
Bodies Foliticke or Chattels in their own Right, and die, they ſhall go to their Exc- 
0 rnd. i - cutors or Adminiſtrators, not to theit Succeſſors. (x) If a Leaſe be 
 Advonſen, made for years, or the next Advowſon of a Church, or Covenant 
tor payment of nioney or the like be granted, or an Obligation 

made to oricand to his Heirs; In all theſe Caſes he hath this as a 

Chattcl, and it ſhall-go to his Executor, and not to his Heir: Soif 

any ſuch thing be granted to one and his Succeſſors, his Executors 

ſhall have it : And if the Heir or Succeſſor get the Deed, the Execu- 

Cy) NEO tor may Recover it from them. (y) It one hath a Box, or Cheſt, 
7%. 425, 7.x, or Trunk full of Writings at his death, and'the ſame is open, not 
Re 6. ; fealedor locked this ſhall go as Gbods to his Executor : but if it 
Fitz.Account 56. Were (caled vr lecked, as incident to the writings, it would be the 
Cheſt of Writing”. Heirs whoſe the Writings be. (=) If a than hath a Term, and 
(x21 £4. 4.7, Deviſcth the ſame to one, and the Heirs of his body ; his Heir ſhall 
& 3H-7-15- not have it, br it ſhall go to his Executors, becauſe a Term which 
is but a Chattel, cannot be Entayled. vid. 28 Eliz. Peacocky Caſe, 

and 21 Eliz, Higgins and Mis Cafe,Adjudged acc. In like manner, 

if a Devife be made of Land to one, and the Heirs of his body for 

Co. 10.Ee%% 37: Five hundred years, it is a Releaſe for years, and his Execators 
ſhall have it ; For an Executor ſhall have all Leaſes tor years, and 
although the Heir, and not the Executor, ſhall have the writings 

which corcern the Inheritance, yet the Executor and not the Heir, 

IC OAG fhall tave the Cheſt wherein ſuch writings are, it the Cheſt were 
Roll, Abr. tit, mot Jock'd ; bat if lock'd, then the Heir ſhall alio have the Cheſt, 
Ine "7 as aforclaid. | CHAP. 
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CHAP, XIV. 


of the Heirs Rights excluſjuely to the Executore, 


1, Of things Perſonal, that go to. the Heir, not to the Executor. 
2, Of things Real, that belong to the Heir, nat to the Executar, 
3. 4 Law Caſe touching the ſame, 


1. "FO the Heir, not to the Executor, do belong Fiſhes in a 
. 4 Pond, Copies in a Warren, Deer in a Park, and Pidgeons 
in a Dove-houſe, whexe the Teliator had the Inheritance inthe 
Pond, Warren, Park, ox Dove-houſe ; for ſuch are not Chaftels at 
all in that caſe, nor to go to the Executor, but to the Heix together 
with the inheritance. (4) Alſo Graſs growing for Hay, and Trees (o)Relways Reps 
growing or ſtanding (except as in the laſt precedent Chapter) and *** ** 

Fruit thexcon, go to the Heir not Executor, (4) Allo, (3) Perk, te: 
Glaſs, whether by nails or othexwile athxed to the windowsgither lol 5%, 
by the Lord or the Leſſee, deſcends not ta rhe Exccutor but to-the 
Heir, as being made parcel of the Freehold os Inhexitance of the (e) Coke 
houſe. (c) But if there be Glaſs from the windows, or Wainſcot it; in rſs 
looſe, or doors more than are uſed, that are not ng, they ſhall or cle in 


ge 19 the Executor, (4) As to the Heirs Rights the Law is (d) Coke 4, 63, 
the GIG abi ſap 


tle nayles, 2-D. inL. pen. 
by or irons thruſt through, os by ather wayes ar means ; © © Veblen. 
tly 


vils, Doors, Keys, Glaſs-windows and the like ; tor none of theſe 'F « Rem, end 
be Chattels, but parcels af the Freehold, and therefore belong to "<< a9 
the Heir, not to the Executos. (4g) Al Writings and Evideuces j=4ged « « Treſ- 
that concern the Inheritance do pertain to the Heir 3 alſo the 7/9" cone 
Boxes and Cheſts wherein the Writings and Evidences of Inheri- Kep- fol. 88. ou. 
tance are kept, and uſually have —_—_ imploy's only for that 4,5. 25"is- 
Service, ſhall go to the Heir not to the Executar, whether ſealed Execur. fol. 1%. 
or not {ealed, lock'd or nor lock'd.  (b) Alo in foe Cakes Corn 3h 25.0% 
in the ground ſhall go to the Heir nat to the Executor 3 for if a () Olfle.Bncap 
Leſſee or peu Certain ſow the Laud a httle betore the end of bis £5641 3s's 
Term, and the Term ead before «30 Gut 1 in this Cale he that is 153.4 & 
2 tO 


84 
Des 


3 
Perk. Set. 59. 


(4) Hill. 7 Jac, 
B.R. per curiam. 
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to have the Land, not the Executor of the Leſſce for years ſhall 
have the Corn. (i) Andf one beſcized' of Land in Fee, and there- 
of make a Leaſe for years, paying Rent at Michaelms, or within 
ten dayes next after, and the Leſfor ha todie within the term 
after Michaelms, and before the ten dayes expired ;, in this Caſe 
the Heir, of, the Leſſor and not his Executor, ſhall have the laſt 
half years Rent due at Michaelms, (4) Laſtly, Things under 
ground, whether m Gardens or cl{ewhere, as Carrets, Parſnips, 
Turneps, Skerrets, and other {uch like things under ground, ſhall 
go to the Heir, not to the Executor. (7) 

+2; Where a Rent is reſerved upon a Leaſe for years, there it 


' hallnot go to the Executor, but to the Heir with the Reverſion, 


other. than the Arrerages of ſuch Rent-as were behind at the time 


-of tft Teſtators death, for ſuch belong to the Executor not to the 
-" Heir. (m) If A. mortgage the Inheritance of Land to B, upon 


) Offic, Br. 
- fony 


Co) LirtL. Inft,lib. 
3-cap- 5.SeQ.33 9. 


() Ibid. 


43 E. 3.2. 16E. 
OSLO 


) Perk. tit. 

viirs Ml. 104, 
x05. & Brook, 
Abridg. tir. De- 
viſe, Ou Ig, 


Condition of Redemption by payment of one hundred pound to 
B. his Heir or Executor, and B. dies, the Deeds being delivered 
into his hands : In this Caſe the Heir not the Executor ſhall have 
the Decds ; for though the money ny be paid to the Executor, 
yet in the mean time the Land deſcends tothe Heir ; rior/is there 
any debt to the Executor, becauſe it is in the EleQtion of A. whe- 
ther he will pay or not, But if on the other ſide the Land had been 
ſold for one hundred pound not paid to A. but a Condition, that 
 'not paid to him, his Heir-or Executor by ſuch a day, then to Re- 
enter, and A. dieth : In this Cafe there is a- debt to his Execu- 
t6r, and'no 'Eand deſcended 'to the Heir of A -yet ſhall the Heir 
have” the Deeds, becauſe there is a Condition deſcended to him. 
(=) But if @ Feoffee in Mortgage, betore the day of payment 
which ſhould be made to him, make his Executors and die, and 
his -Heir entereth into the Land' as he ought; In thjs Caſe the 
Feoffor ought to pay the money at the day appoinited to theE-xecu- 
tors and not to the Heir of the Feoffee : (o) Unleſs the Condi 
tion were, that the Feoffor pay to the Feoffee or to his Heirs fuch 
a ſfumm of money at fuch a day, then it ought to be paid to the 
Heir. (p) Alſo where the Teſtator recovereth Land andDammages, 
or a Deed and Dammages.and dits before Exccution,the Heir ſhall 
have Execution for the Land or Deed, and the Executor for the 
Dammages but until the Heir fue a Scire Faciz,the Executor can- 
not ſue Execution forthe Dammages 3 for Execution muft be firſt 
of the Decd, then of the Dammages. Allo, it Executors keep in 
their own hands for the ſpace of one, two or three years Lands 
deviſcd by Will to be fold for any purpoſe , converting in the 
mean timethe profits thereof: to their own proper uſe, the Heir of 
the Teſtator may- enter to the Lands, and put out the Executor, 
(q) unleſs the money for the Land to be ſold -be to be diltributed 

itt 
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in pios wſus ; (7) becauſe in this Caſe the Frank-tenement after *) is. 
the Teftators death is in the Executors, tiot-in the Heir ; (Cs,}-for . » 1 


which reaſon the Heir cannot enter in this Cale as he might in the *-%- ou. 23. 
former. 


3. Inan:Actjon of Debt brought againſt Executors They were 
at Iſſue if Aﬀetrs - were in their hands. or not; and. the. Jury 
found by a Special 'Verdi&, That the Teſtator was ſeized of a 
Houſe in Fee, and made a Leaſe thereof, and of certain Impley 
ments of houſehold in it for years, rendring Rent. to Him, his 
Heirs, and Afligns; and found that the Executors after the death 
of the Teſtator, continually received the Rent, and prayed Ad» (:) Hill.2o Vliz 
vice of the Coutt, if the ſame were Aſſets in the Executors hands? pye5. 39% vie: 
And the Opinion of the Court was, That it was not Aſetsz for & 259.acc. : 
that the whole Rent. was to go with-the; Land in Rgverſion, as ONES 
magis digne 3 and ſo did belong to the Heir, not the Executors. (t) $4. 3-$.4 
A man Willeth, that after twenty years after the death of-the 
Deviſor, -F. $. ſhall have the Land in Fee; the Heir of the Devi- * 5y the Civil 
ſor ſhall have the Land. during the Term, and not the Execu» 7>-5on2 Para 
tor, (#) | * rn 
tem adferr (it is 
4 word berrowed 


WY — from the Greek, ) 
Maritus Ada 
Maritus Adaini- 
C H A P. XV. ſtrationep haber, 
it) ue ime ſpeci- 
ali uxoris man- 


IWhat goes -meither to the Heir nor Executor, and in what da, # ere & 


coavenire pollit, 
C aſes. . Mynſ. Inſt. 97. 
Men ion is made. 
. . [a tt 
1. Bona * Paraphernalia go neitber to the Heir- nor to the Exe+ re pl 
extor, where it 11 cal- 
. led Bona Para- 
2, Things in joynt-Tenancy go neither to the Heir nor to the Exe- phonalia. 2 H.7 
23, 1 4.11. 


cntor, %: And the Wives 
3. Things wiled by tht Teftator to be fold for certain uſes, po Apparet is catted 
to neither of them, « ap res 4 
4. A Leaſe ſimply for Three Lives goes neither t0-the Herr nor per varafor. The 
ecutor Wife of. er her 
" Huitbands death 


ſhall have the af « 


I. BY the Civil Law thoſe Goods belonging to the Wite, called _ neceſſary for 


Bona Paraphernalia (a) deſcend neither to the Heir nor to —_— -r 
the Executor, neither are they by that Law ſubje& unto the pay- &';;. « ar. 


ment of the Husbands debts: (b) But now under that notion of Bro- Execue. +5. 
Bona Paraphernalia we are. not. to underſtand the Wifes Appar _ Be 
rel; with her Bed; Jewels and Ornaments for her perſon, to be Pat. Covent. 
comprehended, but her convenient Apparel, and onely fuch as G12L marito= 
is agreeable to. her degree; (c) and fach ſhall go to the Wite ran Cod:Ne © 
onely, the reſt unto the. Executor, . And thus much the —_ yen vo 
WOIG.. 
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(4) Whet Pars- word being, E doth imply. (4) 
phernalia «ſe _ | 2. The Goods and Chattels which one hath in Joynt-Tevancy 
6. 43. Col-s. with another, ſhall not on his death go to his Executor nor to his 
& Lib. 2, Cond, Heir, but to the other ſurviving Joynt-Tenant, and that by right 
£3.Col.ul. of furvivorſhip. Otherwilc it is with Tenants incommoen z for if 
A. and B. have Goods or Chattels in Joynt-Tenancy, and if ej- 
ther of them grant what belongs to him, unto a Third perſon ; 
in this Caſc, that Third perſon, and he which kept his part unſold 
are Tenants in Common 4 and therefore if cither of them Two 
die, the deceaſeds part of fuch-Goods and Chattels ſhall go to his 
Fe )Littl. Set. Excecutor, and not to the 'furviving Tenant in Common. (©) Allo 
a6: 329, 54 if Hucband and Wife be Joynt-Tenants of Land, and the Hus- 
$25, $46. band die, the very Corn gzowing thereon (hall ſurvive to her, to- 
gether with the Land 3 and though the Husband lowed it, yet ſhall 
(f) « ElizDyer, Ut not go to his Executor., (f') 
3- The Movies or Profits arifing out of Lands Willed by the 
Tckator- to be fold, are not accounted as any of the Goods or 
G)2r8.9,5. Chattdls of the perſon deccaſed 3 (g) and con do go nej- 
ther to the Heir nor to the Executor, but to the uſes tor which it 
was willed to be ſold. 
If one have a Leaſe ſimply for Three Lives to him and his 
Aſhgns 3 this is no Chatte], therefore ſhall not go to the Executor; 


and it is no Land, therefore it ſhall not $0 to the Heir z but in this 


Caſe it ſhall go to him who firſt after the Teſtators death Enters 

and Claims it as an Occupant, if no afhgnment thereof be made 

- ang in the life-time of the L ſee. (b) But a Leaſe for years. determi- 

(5) 37 AſCp.rt- nable upon Lives is a Chattel, and ſhall go to the Executor, (i) So 
alſo doth an Extent upon Statute, 


—_— 
_ w ” ad _ " ths. Ad. AM. MLA tte 


CH A P. XVI 
Of the Indiviſebility of the right and intereſt of Co- 


Executers. 


_—_ a 


1. Iu point of Power and Authority. 
Their Indiviſibility < 2. In point of Intereſt aud Poſſeſſion, 
3. In Caſe of Plaintiffs and Defendants. 


1. \/ Here there are more Executors than One, or Joynt-Exe- 

cutors to the ſame Teftator, One of them cannot give 

nor relcaſe his Intereſt to the other ; or if he doth, itis void 3 and 

)9E. 4.2.14. he who (o xeleafcth, ſhall till have as much Intereſt as he to whom 
a h1.4.24, 23, be releaſed, becauſe cach had the whole before. (4) Therefore it 
One 
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one FE xecutor releaſe but his part of a debt, it hath been held that 
the whole is diſcharged. But if one Executor alone (ett Goods of 
the Teftator, he alone may maintain an AQion of debt for the mo- 
ney. (b) $o if Goods be taken out of the of one Exe- (b);8E.1.6 5. 
cutor, he alone may maintain an Aion tor the fame, and that | 
without naming himfelt Executor. (c) Alſo, one Exccutor not (<) Offic.Ex.c.9. 
joyning in fait with another,may any time before judgment relcaſc, 
aſter Judgement he cannot, becaufe then it is akered in nature, 
and rurn'd into Rem Jadicatam. Aud though many Exccutors to 
one and the ſame Teſtator make but one Executor, yet the deva» $9) 5k En. 
ation, waft, or miſdoing, of one ſhall not charge the reſt, nor i Ab. 12.7. 
make theis Goods lyable for recompence; (4) but bimſcl{ ſhall Sr a0tt 317 
anſwer for it with his own Goods, yet.no further than the value 23-& 11 H. 9.30. 
of the Teftators Goods ſo waſted or miladminifired. oo Tow 
2, If one of the Executors where there be Two or more, grant Rot. 3+3. Tr. 34 
his part of the Teftators Goods, all paſſeth, and nothing is left to © *** 36 Elim 
the other; for that cach hath the whole, and there be no Parts or. 7** hove a Leaſe 
Moitics berween Executors ; Thus, it an Horſe come to four Exc- |, 
cutors, each bath a Horſe, and yer all tour have but one. Alſo, 7 tm alien the 
th a Leaſe tor One thouſand Years of One thouſand Acres of GIS, 
Land come to Two Executors or more, no partition or diviſion 4c t«tb an ex. 
can be made between them, becauſe it is not between them-as be= pup he nh ls 
tween joynt-Leſſees of Land, where cach hath but a Moitie in In- ** tcing poſrp- 
tereſt, though poſſeſſion of and through the whole z but among or ted, Lug 
Executors cach hath the whole 3 and therefore if he grants his B-&- inter Pan. 
part, he grants the whole yet one Executor may demiſe or grant toad Bl. 
the Moitie of the Land for the whole term, and ſo may the other :; /*4'4-Rell.Abr. 
and this way they may ſettle a Moitie for each in ſome Third per- RC 
fon ntruſted for them 3 but one Executor cannot make a Leaſe to 
the other of ary part, becauſe he had the whole betorez nor can 
one of them Suc the other a« Executor, unleſs the Teftator deviſe 
to one of his Exccutors all his Goods, after ſuch Debts and Le- 
pacies paid and fatisficd ; for in ſuch Caſe after fatistaCtion there- 
af that Executor may take the remainder of the Goods, and 
maintain an Action of Treſpaſs againft the other it he take them 
from him, and conſequently an Action of Detinue it he keep or. 
detain them; but this he may do'not as Executor, but as Le-- 
gatece, 
3. Where there are divers Executors, they- are ## but as one 
perſan, and therefore cannot plead ſeveral pleas being ſued 3 (e) all (1 4. 6.15 
of them! repreſent the Tefiators perſon, and they muſt aJl joyn 9. 6.fol 4. 
in Suits as Phintiffs, and be joyned as Defendants, or at lealt ſo gyc.13, 20.21, 
many of thiers as have Adminitired ; therefore one Execucor lucg, 
if he pleati-thatithere is another E-xecutor not ſucd, maſt alſo plead {/) 98-6 4%. 
that that other hath Adainiftred. Cf ) Thus Executors, though 43.30. xc, - 


NEVET . 
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never ſo many repreſent the perſon of the Teſtator, as one per- 

@) 9 E43-4P-3 ſon7(g) Therefore all of them ſhall have bat one Efſoyn, i 
before appearance nor after, becauſe their Teftator himſclt, whoſs 

perſon they repreſent, could have no more. And therefore where 

Executors as Defendants have appeared, if any one of them will 

confeſs the Attion, this binds and concludes the reſt ; but if one 

will plead one Plea and the other another, ſome are of Opinion, 

that that ſhall 'be received which is beſt for the -Teſtators Eſtate, 

So where. they Sue, ſuch as will not proſecute ſhall be ſevered, 

(+) offic.Exc-9- and the reſt without them may proceed. (6b) It is evident by 
what hath been ſaid, That Two Joynt-Executors being Sued can= 

not plead twodiſtin& Pleas, becauſe they both repreſent but one 
perſon, viz. the Teſtator, who could have but one only Plea, 
3* (4) Yet others ſay, they ſhall have ſeveral plcas, and the mioit pe> 
24, remptory ſhall be tryed. (k)) And if any one of Joynt-Executors 
-3'- Plaintiffs dics, the Writ abates, though he ſo dying was for non- 
appearance on ſummons betore ſevered, and fo it is, it one of the 

Co-E xecutors Defendants dies. Yea, it a Creditor Sue A.B. C, 

as Executors, where only A. and B. arc Executors, even there by 

the death of C. the Writ abates. Alſo it a man make Three Exc- 

cutors whereof Two refuſe the Adminiltration, yet they ſhall be 

Executors by the Will, and may Adminiſter when they pleaſe,and 

(2) Fulb. Paral. an Action ought to be in all their Names , otherwile the Writ 


pare. *. Did- ſhall abate. (7) 


(i) 7H. 6. 
4+ 13. 
4. 


CH AP. XVIL 


Of the Executors Intereſt and Paſſijien 3 and how it dif- 
Is 


fers from that which he hath in 


own proper Goods, 


1. What may be ſaid to be in the Executors Attual Poſſeſſion, or 
. mot, 
2. How the Execntors Intereſt in the Teſtators Goods differs from 
that which be hath in his own. 
3. Whether an Executor may by Will bequeath the Goods be bath 


as Exeentor, 
4. Whether the Adminiſtrator of an Inteftate Executor may in- 
termeddle with the Goods of the firſt Teſtator, 
5, How Teſtators and Executors are Correlatives as to Chattels, 


1. I N Chattels Perſonal-the Exccutor hath ſuch an Actual Poſ- 
ſeflion preſently upon the Teſtators death, though never ſo 
far diſtant from him, and without any laying his hands aQually 


on 
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on ther, - as that"he-miay maintam an Action of Treſpaſs againdt 


any taking ther awapot ſpoiling them, thoughhe or aty for tim 


3g 


(4) Offic. Fx. 


never cariEnder theiny/{ 4) bir Chartels Rea},45/Leaſes tor years) (5) 0c Br 


arc not in' his 


till him(elF-ot ſome tor- him actually er 


ter thereupon. (b) But a Leaſe faryears of Tithes; be the Exes (*) er 6-1. 


cutor never (o far diſtant from -theny at the time of the Teſtators 


death, -fhall be in His actual poſſ 


effion mſantly upon the —_ 
out-thereof,” fo ashe may maintain-an Action of Treſpaſs again 
any chat ſhall take the ſame ſo fet 6uty ough he,'nor any for-him 


never'actually- lay their hands thereon. ' (ec) But in Glebe 
Lands into which- Entry may be made, the Caſe may be other- 
wile. Nor are Debts accounted to be in the Executors hands till 
recovered. : $0 likewiſe Arrears of Rents, yea, of Inheritance be- 
hind in the Teſtators life-time z for Executors are qualihed tore» 
ccive them alo. , 
2. An Execiitors Intereſt, as Executor, is only in his Teſtators 
Right ; (4) his Intereſt in his own Goods is abſolute and proper 3 


A.SE. 1-17 


& 21 H. 6. 43» 


bb. in Find. 


therefore, though the Lord of a Villain might take all the Villains «s: coſe. 


own Goods, yet he might not take the Goods he, had as Execu- 
tor. (e) And from hence ſome- have been of Opinion, that an 
Executor granting all his Goods, theſe*are excepted whictt he 
hath as Exccutor, exccpt the Executor (according to the Lord 
Dyer ) whois the Grantor, be named Executor in the Grant. (f) 

3- Nor can the Executor by Will bequeath the Goods he hath 
as Exxccutor, without a precedent alteration of the ty there- 
of, and with a Reconveyance thereof back to himſelf again. 

4- An Executor dying Jnteftate, his Adminiſtrator cannot med- 
dle with thoſe Goods the Tnteſtate Executor had as Executor, but 
thereot Adminiſtration muſt be granted. As De Bonis non Admi- 
niſtratis to the next of Kin of the Inteftate Executors Teſtator, 
For the reaſon aforeſaid; the Goods which a man hath-as Exccu- 
tor, are not liable for the Executors debts, and therefore cannot 


(e) Lietl. ie, 
Villenage,4*, 42. 


(F) Offic. Ex, 
cap. 7+ 


inrer 


be taken in Execution for his own proper- debts. (© For the () Plowd.Com. 
as 


fame reaſon alſo the Goods which a Woman hath 


xecutrix, 33> 


by & Gran- 


are not deveſted out-of her into her Husband by marriage, nor can *-*, g. 20 Eliz. 


he have them after her death without his Wites Exccutor, 
Upon- the ſame it 'is (as was but now-hinted) that the 
Goods and Chattels 'of the firſt Teſtator in the hands of his Exc- 
cutors Exccutor ( no alteration of the property thereof being 
made by his Executor } ſhall not be Hable for fatisfation of the 
debts of his faid Execntor : As thus, ſuppoſe 4. makes B. his 
Executor and. dies3 B. makes C. his Executor and dies z Now if 
B. made no- alteration of the of the "Goods of A. but 
meerly Jeft them to C, In this Caſe the Goods which ſo cametd 
B, as Executor to A. andfo from B, to C, ſhall riot be Habfe in 

: N Law 


(« ) itt. faſt, 


Kb. 3. cap. $. 
beet. 339. 


«»o) Coke, ibid. 


Cc) Ibid. 


C4) lbi& 


- Gi Entrran Adin PharlR 
Ther ia fuer fare dicoy of an cement wo, 


are as Correia» 
= foes fr eames Lee 00 the remainder to 

Executors for twenty one_years, the term of years ſhall ims 
mediately veſt in the Leſſee , | yn why Heirs are 
Correlatives as to Inheritances fo are Teſiators ant! 'Exccutors 
Correlatives «s £0 Chatxels : And therefore. if a.Leaſe for like: be 
made eo the Teſtator, to his Rxecutots 'for years, 
the Charte) ſhall veſt in the ec himelt,as wells f it hed bech 
limited to him a&d his Executors. And thus a Remainder. of years. 
limited to. the Exccutors of a Leſſee, (ball preſently veſt in the 
perſon of the Lefſce himſelf, OCT RONFICTIOEETAr?1 
Correlitives as to Chatrels. 


_ 


CH AP, XVHL 


Of the Extcutors Right ite oppoſition To the Heirs in refe- 
renee to Mortgages. 


1. How the Executor doth more repreſent the perſon of the Te-- 
ftator, than the Heir doth the perſon of bis Anceſtor, 
2. The difference in point of payment, whether to the Heir or t0 


the Execntor in Caſe Mortgager. 
:. FF the Feoffce in Mortgage before the day of payment which 
I dk 


ſhould be madeto him make his Executors and his 
Heir entereth into the Land as he Wm in this Caſe the Feoffor. 
nguegs pay the money at the day inted to the Executors, 
not to the Heir of the hoop the condition were, that: 
the Feaffor pay.to the. Feoffee as to his Heirs fuch a ſfunm of mo» 
ney at ſuch aday. (4) re. note, That-the Executors do more 
repreſent the perſon of the Teltetor than the Heir doth the per- 
ſon of the Anceſtor; for though the Executor be not named, yet 
the Law appoints him to recezve the money, but not ſo the Heix, 
unle(s he be named. (6) Here aHo note, Thatit INIT 
on the be to pay the Mortgagee or his ior rmens. 
and before the day of Bk the M the. Feoffor. 
cannot in Mos uk the money. to the Executons of the Mort- 
gagee, (c) But if, the Condition be to pay the 'money to the 
Fcoffce, bis we: wer Kxccutors, then the Feoftos hath election to 
pay \it cither orExecutoss..(d) , 


2. IM a I oo Age the 
Feoffce 


ParrHl /Enemere dlnſrae 


which, Meena over but in the other Caſe the Feoffes hath 
i ayes in the Land, which he may over: And where 
ws es Aſſignes in Deed, the Law ſhall never ſeck out or ap» 


PIO IERery | | {I ML 4 (e) Coke, bid. 
Ee ene er 
CA A P.' IX; © © bor s the eine. 
A 

Touching the Fxeraipres Bees tax-eer or refoſe the Exe 7 oe ens 
| mes. | axend the Eaves. 
(nÞi er beg, 

i. Of be Tudges fenen.afie divvies flodhcs Blalihes yh 8 Jacks refs 

bn Cſe of thr Exeter reful mba is Pwr ſal 5 thr hy 
2. In what Cafe @ perſon may be c to" aceeps the Execd> 55 vingr tw, 


| natwithftanding his Judicial al. 
; —_— 305 won Mot> Core Nai 
| whendinhs refwſal to Frove the ſame, 


eto Exccutor in a Will, boi Char Fo 
ed to appear before the Judge of the Juriſdiction, to accept Flows. in Cab 
the Executorſhip. (4) time Urewrs he that is na» Fox. 

wad Executor in. the Teſtament, is to deliberate and determine begat in Libertas 

whethes he will acctpe or xefuſe'the Executorthip, is uncertain, Te#a. & ibi. Jo. 


gen pb ry yo is ply OREN 
ſure, and when he will, fot © the year, but we Cork 


moncth or two to gy that 1s named Execator to accept _ ——_— 
refule the Exeeutorthip 3 and __ SR qr ddr I 
af ſuch. Executos to:Prove the will; the may \comitnit Ad- 3 $cap-s: 
miniſtration! as iof an Iaceſiate! | (6). And: tors VE. 


Pawcr is cifectyal in Lawy uncill he bout Aided the ne. Povs mn 
— (ce) For' EY RAR nance /Adwigiltra- nr. 6reivbr, 


tion, 


boyz, 
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£<) Broe. Abrid. tion." {4 "But if the/Judge' kriowirng that there is-4 Will, grant 
- prada nia called the Executor to accept or 

refuſe the Executorſhipz the Excacittor when he ſhall have Proved 
the Will, may Sue ſuch Adminiſtrator in an AQtion of 'Theſpals 
(e) Abridg. dez i Becauſe the: Judge hath no power*to grant Adminiſtration 
Caf-tit. Adoi- but in Cafe of tireſtationor Ttharthe yerikus named Exgcutors 
(/) :4H. 8c. vithet will not orcunnot'be Exccutors/ {ff Fl 097 1 
(ez) Panor. in C. V2; No'man can be-compelFd to -the'Exccutorſhip, (g) 
Jo. de Teft-Ext- unleſs he hath atready-intermedled with the Teſtators Goods ag 
& Execur. ult, Executor 3 (bÞ;) for then it is too late for himto refuſe, (i) Yet 
£5 61,7: 8% if any Legacy be given hiain the Will, wherein heis named Ex6- 
Ca: inter 6rci+b, cutor,, he may; thew/ be competted to accept the Executorſhip, br 
G) Fic, Abrig, be ſhall'loſe his-Legabys (k) Yeay he were of Kin or 
tit. Execut. n.3;. Allied to the Teftdtor.; (13) Yet the 'Wite ſhall not loſe her Thirds, 
arbor the Children their Filial Portions by refuſing the Executor- 
Tutor. & Ron. (hip, (m) rol Hoa) will or hood on nth 
Cool 235, here an Exccutor hath |Adinihifized, he carmot 
hath thereby determined his EleQti- 
xc is an Executor and he refuſe, or 
y and all retuſe, the is deadys tnteſtate, and Admini- 
hroong ftration is to be commifted with the Will annexed yet in caſe 
Col. 9.37-Firh. there be divers Executors, viz. 4. Þ, C. and A..only refuſe, and) 
Bro-tit.Adm.zz, the Will bt Proved by the other” Ewo, there A. cohtimucth' an 
—_ __ Exccutor, notwithſtanding, his refuſal ; (=) fo as h& may ftilbre- 
21 £4. 24- leaſe debts of the Teſtator, and debts owing by the Teſtator may; 
(nYCoo-lib. 5- be releaſedito him; (v) Yea, if Sure ber0 be had by or againſt the 
(+)32 £4. 2. 19. Executors, it ſhall not be in the Names of B. and+C, only, but 
& 325 £d.3-3. 4 alſo muſt be Named' as a"Phaintiff or 'Defendant, or clf: the 
41 £4; 2. fot, Action may be overthrown. (p) Yea, this Executor which Tc- 
22. & 21 8d. 4, fuſed may afterwards Adminiſter at his pleaſure, and intermeddle 
fol. 24- with the Goods as welt as the others; but after their death he 
(4) {> £1. Cola cannot fo do; (q) for then the Executor of him that Proved the 
s Eo. 36,37 Willis only to Adminiſter; and the others retuſal continuing to 
the death of his Co-Exccutor, bis Power then died alſo with 
him 3 but ſo long as the one Co-Exccutorliveth that Proved the 
Wil, the other, though he- refuſed: the [Exccutorſhip betore the 
Judge; may yet afterwards, ſo log as the other. lives, Adminiſtet 
Cv) Dro.the Bs. the Goods, or Remit the Debts due to the Teſtator 3 (7) And that 
= 36 Djer®*. Co-Executor that fo Proved the Will, cannot hinder him, nos 
(-) Bro. eod-tit. can he Recover. againſt the perſons by him ſo releaſed. (-) 


wa. 37. nu.1 17, 
rt.1. cap. 


Rep. pat. 3» the Executors wrote a Letter. to Dr. Dale, Judge of the Prero» 
gative 


- 


Ain IE Offi il dninoier, 


gative Court, That they could not intend the Execution of the 


defired him to comrit'the; iniſtration to Herry 
Will and the next Kinof the Teſtator 3 Adminiſtration was 


aceqrdingly ,'but. the R Entered the. Cauſe, Ko. 
For that Xecutors did defer Suſcipere onus Teftamenti. Aﬀter 


this, Catlin Entered upon the Land Deviſed'to him, and granted 
it over; the doubt Cheer Grant were good : 1. Whe- 
ther. the Letter were a ſufficient Renunciation ?. 2. Whether (if 
they once refuſe) they may; after Adminiftration Admi- 
NL me Beboedhgraybone willy _ 
Civit Law a Renouncing may be as well by.matter in F 
as by a Judicial AR, and they. refuſe per. patol, and Citcd a 
Rule in theiChell. Law, Now vult heres, fn ad Df 
us On) and Hereditas 
edi i ry 7 dit - nd Ons ſame 
reditatem us bere my on 4 Fo 
PAndiovirit,\(hall notafter be Exccutor, quis = in. contratium. 
And tht Execuzors cnn ele or oe ti -=_ PutGeleveryitue 
may \ "time to ar-Confider: of taking them 
the Executorſhip, and it ought to be granted ; and in that. Caſe 
5 neg» bDnl anche ben time Letters ad 
dam, &e,. but is/not, to grant'Adminiſtration. And for theſe Rea-: 
Gns there being, a the Grant made after Adminiſtration. 
GAIA void ; and ſo was the Opinion of the Court. - 
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CHAP. XX. 


Touching what Att; may or may not be done by an Executor 
4s well before « efter Probate of the Wi 7 2 


Þ to" Trwcteen emi befice Probate of the Wilt exter into the 
boxſe of the Heir to ſerze on the Teftators Goods, 

2. 4 limitation or qualification of that Power. 

3. In what Caſo i nar yard be made by or to. an: \Executor, 


wo kr 
hr An nb Banner fe Probate of tho Wl ay of 


-— $, EO — may before Probate of the Will maks an Tven- 
cad of the Tebators Goods and Chatrels. 
_ ESrownt oder things whith an Execder nay do before brberh 
Proeved the Will. . | 
—7-ahs Brian anghdnadebolt Teftatrs Goods to ſavife hs 


1, Pte Power of an Encore depend wholly upon the 
Will and defignment of the Teſtator,, Now an Executor 


may before his Proving, of the Will, ſeize and take into his hands 
any of the Teſtators Goods z yea, enter into the houſe of the Heir 
it not locked, ſo to do, and to take the Specialties of debts ; and 
generally, he may do all things which to the Office of an Execu- 
tor pertaincth, except only bringi ng of Actions ang proſecution of 
(#) Offic. Ex. ce. Sutesz, (4) for they cannot Sue till they have the Will under the 


4 i & 954 Scal of the Probat-Office. 
7 H. 4, 18, 2, Although an Executor may after the Teſtators death enter 


into the Houle wheK he Tived and died; and where his Goods arg 

and thence take them away even betore Probate of the Teſtament, 
yet underſtand it with this caution, That he muſt do this within 
convenient and reaſonable time, as within or about thirty dayes 
next after the Tcſtators death z and that alſo in a due and peaccable 

(3) Litrl. Se. manner when the doors are open. (b) 

our. Excur: An Executor may alſo before Probat of the Will pay debts 
129. M | reccive debts, and make acquittances of debts owing to the 
_— ix! Teftator : Yea, if before ſuch Proving of the Will the day be 
Coke 6. 18.9.3F. come for payment upon Bond made by or to the Teſtator, pay+ 
Plow. z86, ment muſt be made _ to this Executor, though the Will be 
ez, POL. yCt Proved, and hes upon like pain of tortciture, as it the 

Co bin. 26. Will were Proved. ( c) Alſo an Exccutor may before Lot other 
er- 


> ag far or ſcllany of the Goods and Chattels of the Teltator not _ 
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wiſe bequeathed in che Wiil, and for the fame may maintain his 


a p "1 
'4. Fot an Executor for Goods of the Teſtator.taken from him, 
or for a Treſpaſs done upon the Leaſe Lands, or for a difiramim 
or ing of the'Goods or Cattel, may maintain Actions 
Treſpaſs or Replevin or Detinue even before the Will be Proved, 
becauſe theſe ARions ariſe out:of the Executors own poſleſhon. 
(4) But an ARion of Debt or the like contracted by the Teſta- (Deer ty Pk 
tor he cannot-maintain before the will be Proved, for therein he Greizbr, & *o«. 
mult (hew forth che. Will Proved under the Court-Seal. And as 
mocha Law, Kaman omg in a _ 
fumm of ;money to pay at a certain day, Ore 
the {aid day Releaſe -untv the,Obligor all Actions, aps, ra of 
the duty for ever, 'though -he could not have an Adtion at the 
time of the Relcaſe made; even fo may an Executor. before Pro- 
bate of the Teſtament Releaſe an Action. (e) And the Reaſon of (*) Triv. 2 Jac. 
LL becauſe the rjght of Afton s in them, for that the Debt tr Middiron & 
a conliſting meerly in Action 3 though mo XKi=*e. 15H. 6.. 
Aciion 4s 'ye then lieth for the Debc, -yet becauſe the Right of — _—_ 
AQion is in chem, the Releaſe of all Actionsis adicharge of the ©" ©oſe 
Debt it ſelf, | ,, Coke, lid, 3.cape- 
5. Another thing that an Executor may do before the Proving * 5%: 512 
of the Will, and which is expedient for him, though as yet noe 
i neceſſary, is the an Inventory 3 for the Executor 
had nerd be cautious that he do not-intermeddle with, or Admi- 
niſtex the Teſtators Goods until he hath-made an Inventory; tor 
although the At of an Executor is ſaid to hold in Law before 
the Proving of the Will, (f) and the making of an- Inventory 3 (g) 72 Fond: in” 
per for intermeddling with the Teſtators goods as Executor before brook, & Fox. 
hath made an Inventory, or cauſed the ſame to be made,though = . 
not exhibited, he was according to Law puniſhable; (5) unleſs venrariun. tiz.de 
it were for doing fuch things as could not- conveniently be deter- oe yn 
red till the Inventory-were made, as concerning things relating to Cant. verd.prins. 
the Funerals, or. diſpoſing ſuch things as Servando ſervari non 4 
poſſint, and ſuch like. (#,) Beſides, if he make not- an Inventory cut, Teſtam. 
and yet Adminilter, he may be compelled to —_ out'of his 2) ym 
own purſe more Debts and Legacies than happily. the: Teſtators Libertztem.verd, 
G and. Chattels did amount to.. HQ.C. Statut.$. 
6. There-are ſeveral other things which an; Executor may;do \phibems. in - 
before he bath Proved'the Will ; and he may alſo keep any-of the T 
Goods of the Teſtator, fo as he pay.out of his-own money the 
value thezcof m Adminiſtration of 'the Teftators Eſtate 31 (k,) be ©) Per 
may alſo if he-want money to pay Funerals, or diſcharge Debts, 
fell any. of the Chattels Real or Perſonal, whereot the Teltator. 
dicd poſſeſſed, yea, though that thing were gueticulecipboguanth- 
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6d. As if a man be-poſſeſſed of a* Term of years,-and bequeath 
the ſame to A. B. the Executor may notwithſtanding the bequeſt 
at any time before his Aſent given to the Legacy, it he have.pot 
Aſets ſufficient to pay the Debts, ſell this Term of years, and the 
Legatee is remedileſs. So alſo he may do, although there be Aﬀets 
enough beſides to pay the Debts; but in ſuch Caſe the Legatee 
may not be without all relief in a Court of Equity againlt the 
(1) Plowd. 543, Executor as'to Dammagesz but the Sale is unavoidable. (7) «4 
544- Leſſee for-years Deviſed his Term to one whom he made his 
Executor, and died' : The Deviſce entered before any Probate of 
the Will, and held and enjoycd the Land for a year and more, 
without Proving of the Will, and then dicd 3 it was a Queſtion, 
whether his Executor, or in Caſe he diced Inteſtate, his Admini- 
ftrator ſhould have the Term? It was the Opinion of the Court, 
That the Term was lawfully ſetled in the Executor by his Entry 
and it wis a good Execution of the Deviſe, without any Probate 

made of the Will. Mich. 22 Eliz. Dyer, 367. 

Letters of Adminiſtration do relate to the time of the death of 
wich. 6528.8, tbe Tnteftate, and not to the time of the granting of them ; and 
Lon & Hobb: therefore an Adminiſtrator may have an AGtion of Treſpals, or a 
Caſe. 341+ Troverand Converſion for Goods, taken by one before the Let- 

ters granted to him z otherwiſe there would be no Remedy of the 
wrong done. 

Executors took the Teſtators Goods before they had Proved 
__— — the Will; another took Letters of Adminiſtration, and takes the 
AnderCRep.par. Goods out of the Executors hands before the Will was Proved : 
2, Caſe, 3 The Executors bring their Aion of Treſpaſs againſt him who 
a took the Goods 3 the Court held that it did well lie; for after the 

Teſtators death the Goods belong to the Exccutors, and to none 
other; and an Adminiſtration to intermeddle with theſe Goods is 
utterly void ; for that they have nothing to do with thoſe Goods 
as Adminiſtrator when there is an Executor, 

7. An Execcutor may retain Goods in fatisfation of a Debt 

due to him from the Teſtator , and the Retainer ſhall be held 
(m) Plow. Con. good, (m) Action of Debt was brought againſt the Executors 
wh of A. B. who pleaded that they had fully Adminiſtred ; the Plain- 
tiff gave Evidence that they had Goods in their hands 3 the De- 
tendant ſhewed, that the Goods were pledged by their Teſtator, 
and that they had Redeemed them with their own money to the 
full value; and that for the reſt of the Goods, that they had paid 
to the Teftator as much for them as they were worth : It was 
holden, That the fame did wel! maintain their Iſſue of Fully Ad- 
miniſtredz for that an Executor {hall by way of Retainer be re- 
(n) 6 8.8. Dyer compenced that which he hath paid. (#) But an Executor of 


oh 7. Kell- };- own wrong cannot retain Goods, but they ſhall be Aﬀecs in 
his 
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ſeſſed of Goods as Exccutors the one of them took the goods 
into his hands, and diſpoſed of divers ſurmms of money # pros 
ſus, & pro anima Teftatoris, which ſumms did amount to more 
than the Goods of the Teſtator were worth ; and he did retain 
the. Teſtators Goods as his own proper goods, converting the 
ſame to his own uſe, whereof he died poſſeſſed , after he had 
made his Will, and therein Exccutors. The ſurviving Executor 
brought Detinue of the ſaid Goods againſt the Executor to the 
value of One hundred pound, upon which the Defendant pleaded 
the matter Swpre. It was ad ns pwr That the Retainer was Law- 
tull; and that thoſe Goods now in the hands of the Executors, 
were not Aﬀets or Goods of the firſt Teſtator in the Executors 
hands. (p) Or ſuppoſe a Teſtator be indebted to aman by Bond 
in Twenty pound, it his Exccutors make a ſufkcient Obligation 
to the Teltators Creditor, and ſufficiently diſcharge the Teltator, 
without fraud or covin, they may retain the Gocds for ſo much, 
and the Goods retained ſhall not be Aﬀets in their hands, yea, 
though they have appointed xlteriorem diem for the payment of 
* the money. (q) | 

S. Brought Debt againſt $. as Executor to B. who pleaded 
Fully Adminiſtred, &c, to which the Plaintiff replyed, That he had 
Goods of the Teſtators to the value of Two hundred Marks, 
which the other confe(s'd and. gave in Evidence, that he had 
paid as much of his own proper money for the Teſtators Debts, 
and ſhew'd how the Jud, es doubted whether he could give the 
matter in Evidence, and deſired the Opinion of the Juſtices of 
B. R. thereon, who held, That he might give it in Evidence; 
whereupon the Juſtices proceeded accordingly : For it was agreed, 
Hill. 10 H. $. That the property of the deceaſeds Goods by pay- 
ment of the Teſtators Debts to the value of the ſaid Goods, re- 
taincd to the amount in value, was altered, and the property be+ 
ing altercd to the uſe of the deceaſed, is a juſt Adminiſtration, 


——— 


_— 


CH A P. XXL, 


| Of Inventories. 


1. Within what time an Inventory is to be made and exhibited, 
2. The manner how, and reaſon why an Inventory is to be made, 


3» What ought to be inſerted into the Inventory, and what not, 


1, 'T Hetime appointed for the making of an Inventory, and for 
-* exhibiting the ſame, is left to the diſcretion of the Judge, 
AY 7 (a) which 
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his hands: (o) The like we have in another Caſe, Two men were (*) Coo. 5- parts 


39.C eu/ters C aſe» 


(p) Mich.2 Eliz, 
Dyer, 187. 


(q) Paſch. 30 EL 
in C. B. Stamp 

& Huichins Caſe, 
Leon. 111, 113» 


Shelley verC. 
$ackvile. AnderC. 
Rep. par. 1. Caſe 
oo, V id. 20 H. Te 
fo. 2, 4, Is 
M.6 E. 6, 
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$4 ext.inC. (#) which he is to regulate according-to the circumſtances. of 
tarium, tit. de Place, Perſon, Goods, &e, (+) yet Regularly.the Inventory ought 
Jetta. ib. 3- to be began by the Executor within Thirty dayes next after the 
(b) Lynw.inc. Teſtators death, or his-natice of being made Executor, and to be 
prarute verb. Ar- finiſhed within Thirty-dayes more after that, or within a year, if 

the Goods. be. remote, elſe he may be charged for the whole 
(2) Coated. debe, (c) 

x 2. The Executorin making of an Inventory onght to call Two 
at leaſt of the Teſtators Creditors or Legatarics, or upon their re- 
tuſal or abſence Two other honeſt perſons, and: in their preſence 
ſhalt make a true and perfedt Inventory of allthe Teftators Goods, 
Chattels and Credits z andthe fame ſhall be indented, whereot 
one part_ ſhall be by the ſaid Executor upon kis Oath for the Truth 
thereof left in the Regiſtry. of the Court, the other part to remain 
with himſelf, In which Inventory. the Teſtators Goods and 
Chattels. are particularly- to be valucd and apprayzed at their trac 
and juſt valne, And all fuch Goods and -Chattels as are contained 
in the Inventory are preſumed to have belonged to the Teſtator, 
and now to the Executor, and no more. Therefore if a Creditor 
or Legatary affirm, that the Teſtator had at his death more Goods . 
than are compriſed in the Inventory, he muſt prove the ſame; for. 
ſuch an Inventory. by the Civil Law cannot be diſproved, unlefs. 
the number of the Witneſſes be twice as many mm number as they 

<6) Folb. Paral. Which do Prove it 3 ( 4) Andif the Execntors or Adminiſtrators . 
2. part. 3-Diol. do make a True Inventory, they ſhall not be charged further with 
nd any Debts than the Goods of the Teftator or Inteftate will ex- 
tend. But if the Executor Enter upon the Teftators Goods with- 
ont-making, an Inventory, then the Prefumption of Law will be 
againſt the Exccutor, that he had Goods ſufficient, not only to 
(e) Fran,Porce, Pay. the Debts, but all the Legacies alſo : So that the Reaſon is 
ia Trad. de In- evident wheretore an Inventory is to be made, viz. left the Exe- 
Roe 9” Tatar if otherwiſe than honeftly difpofed, ſhould detraud the Cre- 
Hered. & Fallin ditors or Legataries by concealing the Teſtators Goods. (e ) 
(#321 H.8.cap.5. » 3+. Generally .all the Gopds and Chattels whereof the Teltator 
&) Termr of ,_ dicd rightly poſſeſſed (ſome certain things for ſpecial Reaſons and 
rels. que ſunt, Legal reſervations only-excepted) onght tobe put into the Inven- 
C45 Pock.tie, TOTY > (f) And therefore Leales are not exempted : (g) Allo Corn 
Devile, fol. 99. growing, on the. ground is to be put into the Inventory, becaule it 
oy End belongs to the, Executor : (b) But not Graſs or Trees ſo grow- . 
lib. 4. in Herlz- ing, Which bdongs to the. Heir 3 (i) Nor Glaſs-windows, nor 
£1. 6:6," Wainſcot 3 (k,) Nor Tables Dormant, nor Mangers, nor anything 
(9 Lew. Rep. afhixcd any way to the Freehold. 3 (7) Nor the Boxtor Cheft con- 
Labride. dex caf; faining the.Evidences of-the Land 3 nor Doors, Locks or Keyes, 
big. Exec.fol. 181. nor Fiſhes im the Pond 3 nor Doyes in Dove-houfes ſcituate in 
(=) lbiden, Lands belonging tothe Heir 3 (m) Nor Bona Parapbernalia, that 
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is, the Wives convenient Apparel ſuitable to her Degree; (=) For ( n) |. hac lege, 
as they are not to be pur into the Inventory of her Husbands cons 
Goods, ſo neither are they liable to the payment of his Debts 3 (o) (9) 0b marito- 
But the Wives Jewels, Chains, and Borders, and other Rich Orna- ant gun TY 
ments of her Perſon are to be put into the Inventory of her de- 
ceaſed Husbands Goods. (p) Allo Debts due tothe Teſtator are (?), 48: Ser. 
to be put into the Inventory : (q) But Monies raiſed upon Lands (4) Glo int 
given by the Teſtator for the payment of Debts or Legacies are not Firograrhus. 
to be inſerted into the Inventory. (r) Likewiſe all, Houſc-hold- (+) 5. m. 8. «vi 
ſuff is to be put into the Inventory : under which word are com- *9** 
prized Tables, Stools, Forms, Chairs, Carpets, Hangings, Beds, 
Bedding, Linnen, Baſon with Ewers, Candleſticks, with all ſorts 
of Domeſtick Veſſels, whether of Earth, Wood, Glaſs, Braſs or 
Pewter ; yea, Apparel, Books, Weapons, Tools, Cattel of all 
kind, Vidtuals, Corn, and Grainof all Sorts, Waynes, Carts, Plow- 
, Coachesy (th no Houſc-hold-ſtuff ) alſo Plate and 
ewelsz and generally all things not axed to the Free-hold, but 
coming to the Executor and not deſcending to the Heir, are to be 
Inventaried 3 but ſuch things as are affixed to, and ſo become part 
and paxcel of the Free-hold, and all things that deſcend to the 
Heir, and come not to the Executor, aze to be excerpted out of 
the Inventory. 
The Lady Cz was poſſciſed of divers Leafcs, and conveyed them 
in Truſt, and afterwards married with 4. B, the Lady reccived the 
money upon the Leaſes, and with part of the money ſhe bought 
ewels, and other part of the money ſhe left, and died ; 4. B. took 
etters of Adminiftration of the Goods of his Wite, and in a Sute 
in the Eccleſiaſtical Court,the Court would have compelled him to 
have given an account of the Jewels, and for the Money, to have 
put them into the Inventory 3 but the Opinion of the whole Court 
of B, R. was, That he ſhould not put them into the Inventory 3 be» 
cauſe the property of the Jewels was abſolutely in him as Husband, 
aud he had them not as Adminiſtrator ; but of ſuch things as be in 
Adtion,as he ſhall have as Adminiſtrator,he ſhall be accountable tor, 
and they ſhall be put into the Inventory : And for the Monies re» 
ceived upon Truſt, it was refolved, that the fame was the Monies 
of the Truſtces, and the Wife had no xemedy for it, but in Equity, 
and therefore the Husband ſhould have it as Adminiſtrator ; And 
in that Caſc it was Reſolved, That if a Woman do convey a Leaſe 
in Truſt for her uſe, and afterwards marrieth, That in fuch Caſc it 
lics not in the power of the Husband to diſpoſe of it : And it the +) Tris. ry 


Wie dic, the Husband ſhall not have it, but the Executor of the Sum, 3s.” 
Wite, (s) John's Caſts 
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C'H A.P,. XXIL: 


Of Ations mantainable by Executors or Adminiſtrators. 


1. The ſeveral kinds of Altions maintainable by Executors.- 

2, An Attion Perſowal i the Teftator is none in the Execmutor, 

3. An Executor may ſue for Rents and the Arrerages thereof, 
yea, in ſome Caſe where the Teſtator himſelf cold not. - 

4. An Executor Ont-Lawed or Attainted may yet bave Altion,,. 

5. In what Caſe ome Co-Executor may Sme another, 

6. In what Court Executors ought to Sue, 

7. Caſes in Law touching this. Subjett, _ 


T. R Egularly Executors may Charge all others for any Debt or }. 

Duty due to the Teſtator, as the Teſtator himſelf might 

have done; - and the ſame Actions that the Teſtator himſelf might 

have had; the ſame for-the moſt part -may Executors have allo 2 

C«) Sheph, Epit, (4) And therefore Executors may have ACtions of Account, Aﬀi« 

Gap. 215- ons of Treſpaſs de” bonis aſpottatis in vita Teftators , Actions of 

Debt againſt Goalers upon eſcape of. Priſoners, Writs of Errour 

upon the Statute of 27 Eliz, Attaints upon the' Stat, of 23 H. $, 

Writs of Reſtitution upon the Stat. of 21 H. $7 An Indemnitate 

Nominis when the Teſtators Goods are taken upon an Out-Lawry 

againſt another man of his Name ; Actions of Covenant; for 

breach of a Covenant made*to the Teſtatof z Action upon the 

Caſe upon the Trover and Converſion of the Teſtators Goods ; an 

Cb) March. 329. Ejeftione firme for an Eje&ment of the Teſtator out of a' Term ; 

1 P12: Coke 20 Action of Debt for Rent behind jn the Teſtators lite-time z 

-» 4 alſo an Action of Debt for the Arrerages of an Annuity due to the 

Be e15 63% Teftator in; bis life. (b)" Likewiſe an Executor-for Goods taken 

322. Col. 11. 41. from him that belo to the Teſtator, or for a Treaſpaſs done 

So apon the Labs, or a diſtraining or an impownding of 

Broo. tit. Exec. Goods or Cattel, may maintain Actions of Treſpaſs, or Replevin, 
ww 4 »»47 or Detinue, cven before the Will be Proved. (c) Likewiſe, &c. 

Cok. 4.50. Broo.® 2, Bnt an Executor (hall not have an Action for a Perſonal 

—_ Mm wrong done to the Teftator, when the wrong done to his' Perſon, 

Aion. Dyer or that which is his, is of that nature as for which Dammages 

T3430 5% & Only are to be. Recovered 3-and therefore an Executor can bring, 

Brazen. 1. par no ACtion for the beating, or wounding the Teſtator, or for. a 

&) yer; p1. Trefpaſs done to himin his Cattle, Graſs, or Corn, or for a Waſt 

- Joby Þ by his Tenant done in his Lands; for all theſe are but Perfonal : 

Jo Ant Attions, and dic with the Teſtators perſon. (4) 

— =qx E.. 3+ Jt one grant a Rent out of his Land for lite, Provided that - 


—_ | it. 
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it ſhalt not charge his Perſon, and the Rent be behind, and the 
Grantee dieth 3. 1h this Caſe the Grantees Executor may have an 
Action of Debt for thoſe” Arrerages. (e) Likewile if any Rent or (7) © ire 
Arrerages of Rent be due to one upon a Grant of Rent out of any ns 
Land ro him, or reſervation of Rent upon any Eſtate made” by 
him'of Land 3 in theſe Caſes his Execntor may have an/Adion of 
Debt for this Rent, or he may diſtrain for'it {6 long as-the Land 
chargeable with the Rent, apd ont of which/it doth iffue, is in 
his poſſeſſion that ought to pay-it, or any chiming by or under 
him.. (f) Yea, an Executor in ſome Caſes may have his remedy by ,,,.. 
Adtion for the Atrerages of Rent which the Teftator himſelt in whke 9. 
his life-time could not 3 for if a man grant # Rent-charge out of Ntey1bat in a? 
certain Lands to another for life with a Proviſs*in the Deed, that nut 
the Grantee ſhall not in any ſort charge the Perſon of the Grantor {#7 gpnarcniorsy 
generally, and the Rent be behind, the'Grantee dieth,/ the Execu- is the Detiner 
tors of the Grantee ſhall have an Action of Debt againſt the Gran- *325un <Tougs 
tor, and charge his perſon for the Arrerages in the life of the c:«« fb: - 
Grantee ,' notwithſtandirig” that Proviſo 3 becauſe 'the Executors {7 3 5cou/e the 
habe ho other remedy againſt the Grantor for the 'Arrerages 3 fot Pu be Aer. | 
Diſtrain they cannot, becauſe the Eſtate in the Rent is determined 3 379 h moot 
and the Proviſo cannot leave the E.xecutors without remedy 3-(g) Jac in BR. in: 
ſo that the word [ Proviſp] in this Caſe 'doth- work only a qualif- © OO 
cation or limitation, nota Condition or a Covenant, *. & 43 Eliz.mn B. 

'--4: One thatis Out-Lawed o» Actainted in his own perfor, may (13 29 ts cue 
yet Sut as Executor, becanfe his Suit is in anothers right, viz.-the 127. & Cok. ſap. 
Teftators, (Þ) But he that is Excommunjcate cannot proceed in BS m— 
Sate as Executor; ' yet this Excommunication pleaded doth'not ©): #: 6.30. 
abate or overthrow the Sute, but makes that the Defendant may & ;: OTA : 
ſtay from-anſwering his Sute, until the: Plaintiff be-abſolved ang '+H 5: 14, 15. 
diſcharged from his Excommunication. (#) _ Litt) .CoL Ina 

5. - Atthough one Co-Executor cannot Sue another for poſſc(- - ado 4g 
fron of the Teſtators Goods; for that many Executors to-the fame Oe, 
Teſtator are but as one man, and no man-can Sue himſelf; (k,) So {\/ Proo-rir, 
that when the Teftator doth make divers Executors, it any one of - ns yrs wal 
them doth get the Govds,-or the poſſeſſion of the Goods of the FF pts Excr. 
Teftator, the other Executor hath no Action for recovery of the Tor '& Cor. dat 
fame Goopds;'or any part thereof; for the faid-Reaſon'that'one Co X Fitz Gt.Exe. 
Executor cannot Sue anothery nevertheleſs, if the Teſtator make 
divers Executors, and do bequeath to-the one of them the retidue 
of his Goods, it is not only lawful for him to whom they are fo 
bequeathed to retain the-ſame, but alſo if the other Executor en- 
ter thereunto, he'is fabjet to an Adtion of Treſpaſs. (7) Alſo if (1) Broo. cod. 
the Executor of a Co-Executor have-any Goods belonging to the * * 1+: 
hrſt Teſtator, the other ſurviving. Co-Executor of the firſt Teſia- 
tor may have an Action againſt the Executor of that deceaſed 
| Co-Exccutor 


102 


Of Executors and Adminiſtrators. Pax T1 


Cm) Broo. tit. Co-Exccutor for the ſame. (m) Allo if there be Two Admini- 


Exec. nu. 99. 


(n) 26H. 6, cap. 
9.Cok.8. 125. 


(o) St. 2 R 3. 
Co I7, 


(9) T4 H. 2 re- 
ferevre Firzh.tit. 
Prohibit. 


(q) 22 H. $.c.37- 


Paſch. 1 Eliz. B. 
R. Berl, Rep. 
Hough. Abr. tit. 
Exccut. acc. 2- 


AnderCRep.par. 
x.Caſc 49. C. B. 

vid. 2 K. 2. fol.$. 
19E. 3. fol. 26. 
H. 8. fol.7. H. 28 
H. 8. incer Levet 


& Lewkyer, 


Mich. 1s, r6 EL 
C, B. Hanks & 
Alberought C afe, 
Ander{.Kep. Ca(. 
45+ 


ſirations granted together, he that is the rightful Executor or Ad- 
miniſtrator may Sue-the wrongful. Adminiſtrator for the Goods in 
his cuſtody. (#) 

6, Exccutors may not Sue for the Goods of their Teſtators in 
the Court Ecclehaſtical, dut at the Common Law. '(9s) Yet in 
ſome Caſes an Executor may Sue inthe Eccleſiaſtical "Court, as 
touching his Teſtators Goods, as when a man bequeathes Corn 
growing, -or 'Goods-unto one, and a ſtranger will not ſuffer the 
E xccutor to pertorm'the Teſtament 3 for this L he-may Sue 
the Stranger in the Eccleſiaftical Court. (Þ) But it a 'man take 
from an Executor'Goods bequeathed, for this the Executor muſt 
Sue his Action of Treſpals, and not Sucin the Ecclehaſtical Court, 
(q) AMo Tenants may be Sued but atthe Common Law by Exe- 
cutors or Adminiſtrators for Rents behind, and due to the Teſta» 
tor in his life-time, -or at the time of his death, and may for the 
ſame diſtrain the Land charged with'the Rent, 

7, A Woman and another perſon, were \made Exccutors, the 
Woman took Husband, who did not alter the property of the 
Goods of the Teſtates, and then'the Wife died, it was adjudged, 
That the other Executor might have an Action of Petinue againſt 
the Husband for the ſame'Goods, 

Debt brought by-an Executor as due to his Teſtator, and Judg- 
ment given for him, but before Execution the Plaintiff died Inte» 
ſtate, -apd the Ordinary committed Adminiſtration of the Goods 
of the-tirſt Teſtator to another, who Sued out a Seire Facias on the 
Judgement, All the Juſtices agreed, That the Scire Facias did not 
lye, For that when the Executor dicd Inteſtate, the Teſtator was 
er) latcſtate alſo , whereby the Judgement and Recovery was 
void. 

Detinue brought by an Executrix againſt her own Husbands 
Executor ; the Caſe was this, One Falconer, who was the Plains 
tifls firſt Husband, made his Will, gave divers Legacies, and to- 
wards the end of his ſaid Will faid, | The Reſidue of all my Goods 
I Give and Bequeath to Frances my Wife, whom I make my tull 
and whole Executrix of this my Laſt Will and Teſtament, to dif- 
poſe for the wealth of my Soul, and to pay my Debts ] and died 
indebted to divers perſons, to whom the ſaid Frances paid the ſaid 
Debts, and all the Legacies, having then Goods in her hand, for 
which this Action was now brought, ſhe having after married one 
John Hunks who made the Detendant his Executor , to whoſe 

nds the (aid Goods came : Whereupon the Court demurred, 
and Judgement was,that the Plaintiff ſhould recover 3 for notwith= 
ltanding the Devile, viz. of the Reſidue (as aforeſaid) ſhe hath 
them not as a Devilce but as Exccutrix, becauſe the words of * 
, Devile 
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Deviſe can have no other intendment than that ſhe ſhould” enjoy 
them as Exccatrix. 

Debt bronght by the Executrix of 7, T. againſt W, B. The Caſe 
was thisz The ſaid F. B. cauſed a-Writing to be made and fealed; 
which he delivered to V. C. to deliver to f.T. as his Act and 
Deed: Accordingly the ſaid V. C. offercd the ſame. to'the (aid 
FT. as the At and Decd of the faid F. B. But he utterly refuſed 
fo receive the ſame as ſuch 3 notwithſtanding which, the. ſaid V. 
C. there left the ſaid writing 3 which matter the Defendant plead- 
ed. ard faid it was none of his At; whereupon was a demur, and 
Judgement given for the Plaintiff. 

Debt upon an Obligation Conditioned, That if the Defendant 
im Michael, Term then next enfuing, in the Prerogative, Court of 
the Arch-Biſhop of Canterbary at London, ſhould give to D. his 
Executors or Adminiſtrators ſach a Releaſe and Diſcharge from 
and againſt him and his Children for the receipt of One Hundred 
Marks, as by the Judge of the Court ſhould be thought meer, 
Fhat then &e, The Defendane pleaded;that the fame Term one S. 
was Judge there, and that the ſaid Judge did nvt Deviſe or Ap- 
point any-Releafe or Diſcharge, &c. And it was thereupon de- 
murred, and adjudged to be ng Plea * For that it is not alleadged 
that he cauſed a Relcaſe to be drawn and tendered to the Judge to 
be allowed : for it is on his part in diſcharge ot his Obligation, to 
draw fuch a Releaſe as the Judge ſhould allow : Wherefore it was 
adjudged for the Plaintiff. 5; Co-23. >; Mich. 43, 44. C. B. PI. 42. 

as Adminiſtrator to B, upon an Obligation : The Dceten- 
dant pleaded, That the Plaintiff was an Aer, under the Obc- 
dicnce of Philip King of Spar, Enemies to our Soveraign the 
Queen, and demands Judgement, whether he ſhould be Anfwer- 
cd; and it was demurred thereupon, and adjudged that he ſhould 
An{wer. 

Aſſimpſit : By an Executor of a Promiſe made to. his Teſta- 
tor : The Defendant pleads nw Aſrnmpſit , and found for the 
Plaintiff, and Judgement for him. And Errour was thercof 
brought, and Athgned, becauſe he did-not ſhew in Court the Te- 
ſtament in the Declaration mentioned : Whereunto it was faid, 
That it was but default of Form, which is aided after Verdi z but 
all the Court held it to be matrer of ſubſtance z for otherwiſe he 
doth not entitle himſelf to the Action, without ſhewing the Te- 
ftament, For which cauſe it was Reverſed. 

; Debt upon a Special Verdict; the Cafe was : A Parſon made a 
Leaſc for years, rendring, Rent at Michaelms, or within a moncth 
next after; The Leffee Enters; the Lefſor dies within. teri dayes 
after Michaelmas :- Whether his Executor hath any remedy tor 
this Rent, was the Queſtion, and Ruled that he had not; for the 
a Rent : 
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Taw and bury, 
vid. Dy. + Eliz. 
and Wielpdales 
Caſe. 5. Reo. fol. 
19. E cont. i.e 
Eliz. Rot. 442. 


Trin. 41 Flix. *© 
Lan be Exicuwer 
of Prables verb 
bronnwsew. 


Paſh. 41 Ez. 
Brocks verCCC ile 
1ip5. Cro. Reps 
par. 2. 


Mi.h. 38, & -9 
Eliz. B. KR. £4 
ward! 1 erf. Sia 
pleton. Cro. Reps 
par. 3. PL i. 


Trin. 39 Eliz. Co 
B. Ca/e Pilkines 1 
ver. Dat on.Cro, 


Rep.par, PLiz, 


104. 


Mich. 14 Tac. B. 


R.Sir Jobn Cuts 
ver(, Benne!.Cro. 


Rep.,3.par, 1s. 


Paſch. ro Jac. B. 
R. Browning 1 erCl. 
Fuller, Cro. Rep. 


par. 2. 1, I. 


Mich.- 7 Jac. B. 
R. Hoywar tb 


ver(. David.Cro. 


P@r+ 2+ PL. 6, 


Paſch. 27 F'iz, 

me. tarrn & 

Vanrege. Moos 
"Ken. Wu. $26, 


Of Executors and Adminiſtrators. Parr II. 


Rent was not due inthe Teſtators time, nor-until the end of the 
moneth, - And in ſuch Caſe it hath been adjudged, that ſuch Rent 


| belongs to the Heir, where-it- is xeſerved by a Lay-perlon, and he 
 dics atter Michaelmas, and before the moneth ended. . Wherefore it 


was adjudged accordingly. vid, 10, Co. 129. 
Action brought by. an- Adminiſtrator. tor Rent reſerved upon a 


. Leaſe for years by. the Inteſtate 3 and. for Rent arrear in his time 


the Action was brought ; and he ſbews how. Adminiſtration was 


- committed by the Arch-Biſhop 3 but doth not ſay, @xod profert 


bic in curia. Literas Adminiſtrations ; The Defendant pleaded, .and 
found for the Plaintiff. 'And it was moved in Arreſt of Judge- 
ment, ;That. the not{Hhewing the Lettcrs of Adminiſtration -was 
matter of Subſtance, which made the . Declaration vicious , and 
not aided by the Statute of 18 El:z. or 32 H.8. by the Vexdicts , 
for that cnables the Plaintiff to his-A&ion, and the omiſhon there- 
of takes from the Defendant the advantage which he might have 
by demanding Oyer thereot z and &c. The Court reſolved, That jt 
was a matter of Subſtance, which ought to be ſhewn by the Plain» 
tiff to enable-him to his Action : Ard the Defendant ſhall have 
advantage thereof at any time z wherefore it was adjudged for 
the Defendant. Vid. 28 H. 6. 31. 16 Ed. 4.8, 21 H. 6, 23. 
Plowd. 52. 

Errour ina Judgment in C. B, The Errour Aſſigned ; for that 
in Aſwmpſit brought as Exccutor, although he ſhews himſelf to 
be Executor to him to-whom the Promiſe was made, yet he faith 
not, Teſtamentum hic in Curia prolatum, The Defendant pleaded 
non Aſumpſit, and tound. againſt him, and Judgement according» 
ly : And this bcing afligned for Errour, was held to be matter of 
Subſtance, and not of form only ; and was therefore Reverſed. 

An Exccutor brings Debt upon an Obligation .: The Deten- 
dant pleads, non ft Fatinm, and found for him. And now the 
Qucſtton was, whether the Plaintiff ſhould pay Coſts upon the 
New Statute of 4 Jac, which exacts, That in every Action where 
the Verdict paſſeth for the Defendant the Plaintiff ſhould .pay 
Coſts : but it was reſolved, That this Caſe is not within the in- 
tent of the Statute, he being in anothers right , and of matter 
which lay not in his cognizance 3 theretore the Law never in» 
tended to give Coſts againſt him. And fo .it is upon the Statute 
of 8 Eliz, where Coſts be given in caſe the Plaintiff is Non-ſutcd ; 
As it was ruled in one F w4. Caſe, and ſo it was Ruled here. And 
although Mane ſaid, Coſts had been allowed in the like Caſes, 
they appointed, that henceforth it ſhould no more be ſo. 

It was held, That an Adminiſtrator ſhall have Treſpaſs de bonis 
aſportatis in vita Inteſtati by the equity of the Statute of 4 Ed. 3. 
And an Exccutars Exccutor by the Stat, of 25 E. 3, 

On 


ws 4. Y' 
* 
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On a Scire Facias the Caſe was this, Goth was in debt to one Con- , — 
per whodied Inteſtate; his Wife took Adminiftration,and brought #iz. 8. 8. 7ate 
Debt, and had Judgement to recover, and died Inteſtate ; Tate the + ©ot I 
Plaintiff took Adminiſtration of the Goods of Conper non Admi- © 

niſtrat, and brought Scire Facias to have Execution on the Judge- 
ment : But it was adjudged, that it doth not lie for want of Pri- 
vity 3 but it is clear, that he may have a new Action of Debt. And 
by Popham and Telverton, if an Adminiſtrator recover Dammages 
on Treſpaſs de bonis aſportatis in vita Teſtatoris, and then dye Inte- 
ſtate, his Adminiſtrator ſhall have Execution thereon 3 otherwiſe 
of a Debt recovered which was dueto the Intcftate. ; 

Tenant in Dower makes a Leaſe for years reſerving Rent, and ymg B46. 
takes a Husband ; the Rent is in arrear, the Husband dies ; and it : 
was agreed by the whole Court, That his Executors ſhall have the 
Rent, 

It A. make a Promiſe to B. and after B:dic Inteſtate, and Admi- yh, r5 chur, 
niſtration of his Goods be committed to C. who after dies alſo In- SR, bat. Go 
tcſtate, and after Adminiſtration is committed to D,-of the Goods tian, ral as 
of C. In this Caſe D.-cannot have an Action-on' the Promiſe made tit- Execur. lit. c, 
£0 B, as Adminiſtrator toC. For he is not Adminiſtrator to B, in 
that Adminiſtration was not granted to him of the Goods of B, 
unadminiſtred by C, . 


CH AP. XXUL 


'Of Ations maintainable againſt Executors or Adminiſira- 
tors. 


1. Executors Iyable to be ſued by Creditors though their Teftators 
"Goods not atiually poſſeſſed by them, or imbeziled from them, 

2. What kind of Servants wages Execntors are lyable to pay and 
diſcharge. 

3. How Exetutors are lyable in Caſe of breach of Covenznt by 
their Teftater in his life-time, 

4. In what Caſe an Executor may be lyable to pay bis Teſtators 
Debt out of bis, the Executors own proper money. 

5. Several other Caſes wherein Executors are lyable to be ſued. 

6. Certain Caſes wherein Execntors are not lyable. þ 

. Several Law-Caſes touching Aﬀions againſt Executors and 

Aamniſtrators. 


l. Lthough the Executor hath not actually and particularly 
A laid his hands upon any of the Teſtators Goods, an 
P 
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he beſaid to be in poſſeſhon.of them, (o as toſtand Iyable to the 

Creditors, ſo far as. they extend in value, though afterwards others 
C«) Off, Exec, do purloyne or imbezil them. (a) | 

ET” 2, Executors are lyable for the payment of the wages of the 

Tettators Servants retain'd in Husbandry and the like, but not for 

the wages of Waiters or Serving-men 3 the reaſon of the difference 

is becauſe of the Statute compelling the one, not the other to ſerve. 

£) 4H. 6.15, (b) Yet for them alſo an Action did lie againſt the Teftator him- 

(clt becauſe of his Covenant. 

3. Where a breach of Covenant happens in the Teſtators litc- 

time the Executor ftands chargeable ; Therctore it one make a 

Leaſc of Land by Deed, wherein he hath nothing, and die betorce 

an Action of Covenant be brought againſt him, it will be-main- 

Cc) Noke & 4n- tainable againit his Executor, though no exprels Covenant. (c) 

3 tage Alloit a Leſſee for years Covenants to repair the Buildings, ot 

to pay the Quit-Rents iſſuing out of the Lands Lett, the Execu- 

tor to whom the Term cometh muſt as well as his Teſtator per- 

form that Covenant,although he did not Covenanttor bim and his 

GW) Ofhe, Fxte FE xecutors. (4) Likewiſe if one be Leſſce for years, or for life, with- 

(r)21 8.6.1, out any Indenture or Deed, as he may be, (e) and his Rent being 

+4 £4.3-* bchinddicth; 1n this Caſe his Executor ſhall be lyable to the pay- 

ment of this Rent, though without any ſpecialty ; But it the Leſſee 

tor years (cll or grant away his Term or Leaſe and die, his Execu- 

tor ſhall not be charged for any Rent due after the death ot his Te- 

itator, though himſclt.in bis lite-time was kill lyable for the Rent 

to grow due after, until theLefſor accept the Athignce for his Te- 

#) 44 E4.3-5- nant : (f)) So that it a Leaſe tor years he made rendring Rent, and 

7 £4. 3-33, the Rent be behind and the Leſſee dic, his Executor ſhall be 

247 charged for this Rent; or if the Leſſce tor years Afhgn over his 

Intcrett and dic, his Exccutor ſhall be charged with the Arrera- 

pes betore the Aﬀhgoment, but not with any-of the | _ 7 duc 


) Bro .F . 
{iow e for 


if. Cok.z, after the Athgnment. (g) Alto an Executor is charg 
24.2  Tythes duefromthe deceaſed. (4). 

CE 4 4. If an Executor Sucd, do plead that he never was Executor, 

nor Adminiftred as Fwecutor (for'that muſt 'be added) then it 

Ifſue be taken upon this Plea, and.it-be-found' againſt him, The 

Plaintiff ſhall have Judgement to\Recover nut Dammagecs only, 

but the Debt it (elt out of Tthe'proper Goods of the'Executor, it 

none of the Teftators can betound,- Likewiſe, as it is frequent in 

ule for Exccutors to pay the Teſtators Debt with their own mo- 

nies, and to make themſelves fatisfaction out -of the Teftators 

Goods : So it is moſt equal, that Executors ſhouldwich their own 

money diſcharge the Arrerages of Rent of thoſe Leaſes, the Pro- 

kirs whereof themſelves enjoy by wertue of the Teftators Will; 

Therctoxe where an Exccutor is fued for Rent behind, "> the 

atOors 


PanrII. Of Execntors and Adminiſtrators. 1o7 


Teſtators death; upon a Leaſe for years made to the Teſtator, and 
by him left to the Exccutor, here it ſhall be adjudged and levied 
upon the Executors own Goods 3 for that ſo much of the profes 
as the Rent amounted unto, ſhall be accounted as his own Goods, 
and not his Teſtators. Again, it Executors-plead Plene Admini- 
ftrs. and it be found for them, and after that certain Goods of the 
Teſtator come to their hands in this Cafe, it he which brought 
the firſt Action of Debt, bring the ſame againſt them again, the 
AGion is well maintainable. (z) It is alſo to beremembred, That (i) 7 £4.48. pee 
the value upon an Appreyzment in an Inventory is not binding, 

nor much to be regarded at the Common Law cither tor or a- 

gainſt Executors, tor if it be too high it ſhall not prejudice the 

Executor, if it be too low it ſhall not ad vantage him; but the very 

true value as ſhall be found by the Jury when it comes in queſtion, 

whether the Executor hath tully Adminſtred, or hath Afecs in his 

hands, or not, is that which is binding in the Law. 

5. Executors are lyable to fatishe the Obligatiams made by their 

Teſtators, though they be not therein bound by Name. Alſo an 

Action of the Caſe lyeth againft ag Executor upon an Aſiempſer, 

or the ſimple contra of the Teſtator, eſpecially where the ground 

of the Aſſmmpſit is a true and real debt. Alſo the R ationabilis pays 

bonorem by Cuſtome in ſome places is maintainable tor the Widow 

and Children againſt the Executors. (k,) Alſo a Detinue lyeth a- (4) Cok liv. 
gainſt him for the Goods delivercd to the deceaſed, if the Execu- » 4.4 in 
tor doth ſtill continue the poſſeſhon of them. Likewiſe an Action 77% 5*<- 
lycth againſt the Executor for arrerages of account found upon the 

deceaſed before Auditors. (1) Alſo the Executor of a man that (1) Brownl.Rep. 
recovereth a Debt upon a Judgement had by the deccaſed, ſhall be 52." 7 0 
chargeable with reſtitution, i —_—_— be reverſed for Er- Coke 9. 86. & 
rour. (m) Alſo where a Priſoner dyeth in debt to a Goaler for his þ\*; '32: FN: 
dict during the time of his impriſonment, his Executor is lyable, 35- *1 H. 4. 45. 
(n) Likewiſe whare one hath a Tally of the Exchequer, to re+ {3 © 
ceive-money of ſome Cuſtomer, Receiver, or other Othcer of the (*) 27H. 6. 44. 
Kings, and delivereth it to him, he then having money of the g,,7 7 7 
Kings in his hands; it he dyc without paying the fame, his Exc- 

cutor ſhall ſtand chargeable with the payment thereof. (o) Alſo @) 27H 64. 
the Executors of an Adminiſtrator are chargeable, where he did lid. 5.fal. 01.6. 
neither pay the Debts, nor leave the Goods of the Inteſtate to the 
next Adminiftrator , but otherwiſe diſpoked of them : Yet an 

Executor is not chargeable in an Action of Detinue, nor of Ac- 

count (except to the King) for the Teſtators detaining, and not 

paying, or anſwering things received, or under his charge. (p) @AHR4m, 

6, But an Executor, as hath been formerly implyed , is not 5s. 5 4. 6.35. 

chargeable for any perſonal wrong done by the-deccaſcd, forit dies j1 5 4 2% 5 
with his perſon; ncither will an Action of Debt lye agaivſt him viq, cap, 22.6, 
| P 2 upon 
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upon the ſimple Contra& of the deceaſed; but an Afton of. the 
Caſe only, Neither will an Action 1ye- againſt an Executor upon 
an Arbitrement made-in- the life-time of the deceaſed, albeit it be 
made in writing : Neither-will an A&tion lye againſt an Executor 
for Colts given in Chaxcery-againſt .the deceaſed in a Sute there, 
tor it is loſt when the party-dies.-. And where there be many Exc- 
cutors and. all have accepted, they muſt all be. joyned in the Sure , 
but if ſome of them have refuſed, poflibly.the Sute may be good 
cnough againſt the xeſt. -(q) Otherwiſe, one Executor cannot be 
charged without his Co-E xecutors, except it bean the Caſe of Sc- 
verance and in ſomeſpecial Caſe where one alone doth the wrong ;z 
a5 where.one Exccutor doth detain the Deeds from the Heir. (r) 

7% Debt brought againſt the Executor of H. W, The Deten- 
dant pleaded, That he never was Exccutor, .nox Adminiſtred as 
Exccutor. The Jury found, That the ſaid H. W. dicd poſſeſſed of 
divers Goods, and that .one W. A. was indebted Seven Pound ta 
him, which. th@Defcndant had received, and for which he had 
given his Acquittance, and that .immediately after the death of 
the ſaid H.J. the Defendant took into his poſſethon all his Goods, 
converted them to his own uſe, enjoy'd them, and. diſpofed of 
them to his own profit at his own will and pleaſure. And whether 
upon. this matter.of Fa,:the. Dekendant were Executor or not, 
was {ubmittcd to the Court, who were of Opinion, That this mat- 
ter of Fact was the Adminiſtration as of an Executor, and that, 
the Detendant ſhould be charged accordingly. 

Scire Facixs, upon a 7 Duns againit a Teſtator in. Debt 
brought againſt his Executors, who pleaded, That before they had 
knowledge of this Judgement, .they had tully Adminiſtred all the 
Teſtators Goods in payment of Debts upon Obligations. It was 
adjudged no Plea, for at their peril they ought to take knowledge 
ot Debts upon Record, and ought firſt of all (unleſs Debts due to 
the Queen) to have ſatished them. It was adjudged accordingly. 

Debt was brought by. S. B..againſt D. B. and others Deten- 
dants Executors, &c, The, Defendants-pleaded Recovery againſt 
them by another in an Aion of Debt, and ſhewed the Contents . 
of. the Record z, to-which 1t was Replyed, That the Recovery was 
by Covin, todcfraud the Plaintiff of his Debt, and hereupon Iflue 
was joyned 3, it was found by Verdit for the Plaintiff, and agreed 
by all the Jultices, That the Judgement ſhould be againſt the Exe- 
cutor a5 againſt the Teſtators Gonds, and not as againſt his own 
proper Goods z being hereunto upon good Advice inclined for ſe- 
veral Reaſons, (1.) For that the Plea was a void Plea for the 
Record which the Defendant pleaded, was ſuch as the Plaintiff 
doth confcls and avoid, and not like that which is every way 
tale z as when one pleads that he never was Executor, _—_ 


miniftred' as Executor, &e. which Plea being every way falſe,and 
ſo within his own knowledge alſo, doth for that Reaſon cauſe 
that Judgement-in that Caſe ſhall be of his own proper Goods. 
(2.) Another Reaſon is, That becauſe ſuch Judgement is moſt 
agreeable to Reaſon, viz, To give the Plaintift Recovery of bis 
Debt out of the Teſtators and not the Executors Goods, which 
is conceived a tnore reaſonable way than to charge the Exccutors , 
for that they bear the burthen of the Adminiſtration-of the de- 
ceaſeds Will, they deſerve to have as much favour as Reaſon will. 


admit, and not be charged of. their own proper.Goods. . It was - 


fuxther (aid, That it an Exccutor ſhould be lyable to fuch Judge- 
ment of his own Goods, it would be a cauſe of often refuſing the 
Adminiſtration of Teſtaments, for it is a thing, ot. ill conſequence 
ta bind. Executors in their own proper Goods. in any other Caſcs 
than have. been in foxc-time adjudged 3 which Caſes were citcd 
out of divers Books, but here omitted for brevities fake 3. none of 
which Caſes have any reſemblance with this in queſtion. 


Debt was brought againſt an Executor.,. the Plaintiff Declared .,,,, . 
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upon'a ſimple Contract, To which the. Defendant pleaded Fully ©. 8. Anderf. 
Adminijtred "It was found againſt him. and moved in Arreſt of *** <a 2+: 


Judgement;z. for that the Actian was againſt an Exccutor. who is 
not, chargeable in that manner,z aud it was faid, That when it. 


doth appear to the Court, that the Executor is not chargeable, the . 


Court ought not then to Judge for the Plaintiff, and to this pur- 
paſe ſorae Books were cited, and it was ſaid, That the Reaſon 
why an Executor.ſhall not be charged upon a fumple Contra, is, 
for that he is a Stranger, and cannot baye notice of the Contract , 
and therefore the Law .will not have him to be charged for that 
alone without ſomewhat elſe : But in this Caſe it appears that he 
had notice, of the Contract, inaſmuch as thereupon he pleaded 
fully Admyniftred, and that Plea being admitted, it implycs as if hc 
had known of, the Contract. and therefore: when he pleadcd that 
he had fully Adminiſtred, which was found againft him, Judgc- 
ment ought to have been given for the Plaintiff, tor proot wherc- 
of Py rg cited, which appears to have been given, Am. 
10H.6,fol. 15. and 13 H.6., As the Book fayes in the like Caſe 
agajaſt an Exccutor upon a.hiwple Contract. All which notwith- 
ſtanding, it was reſolved by the Court, That the Plaintiff ſhould 
take nothing by his Writ, giving their Reaſons for ſuch their 
Judgement, which tor breviries ſake are allo here omitted. 


Dcht againſt an, Adminiſtrator upon an Arbitrement made Mi.5.39,45 Eliz. 


- . Somryer 


betwzxt the, Plaintiff and the Inteſtate in Writing 3 and the De- "51nd. 
fendant demurr'd thereupon 3 and without argument it_was ad- Cro- Rep. par- 3 


proged tor the Defendant, becauſe the Inteſtate might have waged 
is Law. But otherwiſe it were, if it had been in debt upon Arre- 
zages of Accounts bctore Auditors, Aſmpſit. 
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Paſch. 29. 20 EL. 
B. R. Cottington 
verC(. Hulet, Cro. 


Rep. par. 3- 


Trin. 28 Flix, 
Fetberſtone verC. 
Albon, Cro. 


Rep. par. 3- 
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Hamp:on ver. 
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Aſn apairiſt an" Executor-upon the Promiſe of the Teſta- 
tor; and m the Declaration it was not averred, That he had 
Aſers to pay debts,e&+. But Mich. 29, 30 Eliz. It was adjudged, 
that the Declaration was good 3 and the Plaintiff recovered. 

Debt againſt an Executor upon an Obligation made by his Te- 
ſtator 3 the Plaintiff was Non-{uited, the Defendant had Cofts by 
order of the Court. * Otherwiſe it is where an Executor is Plain- 
tiff, and is Non-ſuited; For it cannot be intended, that it-was 
conceived upon malice by hint, Vid. Stat. 23 H. 8. cap. 15. 

Debt againſt an Executor upon an Arbitrement, made in the 
time of the Teſtator. "It was demurred in Law, whether it lay 
or not? Becatrſe the Teſtator might have waged his Law. And 
adjudged without Argument that it lay not. 

Debt againſt P, as Executor, The Plaintiff had Judgement to 
recover 'de Bonis Teſtators, -And thereupon a Scire Facts 'was'a- 
warded, and the Sheriff returned' Qwod mella habwit bona Teſtatoris, 
And the Plaintiff ſurmiſeth , that he had waſted the Teſtators 
Goods ; whereupon he praycth a Scire Faceia why he ſhould not 
have Execution 'de bonis Pry : And ruled by the Court, That 
this Writ ſhall not be awarded, ton the ſurmiſe of the party, up- 
on a devaſtation z nor in any Cafe where the Judgement is de bons 
propriis, unleſs it be upon return of the Sherift, where he returns a 
Devaſtavit, Vid. 9 H. 6.9. & 57. Fitzh. Execntion'g, 

Scire Facix againſt an Adminiſtratrix to have Execution of a 
Judgement againſt the Inteſtate 3 the-Detendant pleaded , 'Qwod 
milla habet bona, que fnernnt Inteſtati, tempore mortss ſe, in ma- 
ribus ſuis Adminiftranda, nec habuit die impetrationis brevis, nec un- 
quam prſtes, And it was thereupon demurred, and held by all the 
Court, that it was not any Plea 3 for a Judgement cannot be an- 
ſwered without another Judgement 3 and'it may be, ſhe had Ad- 
miniſtred all the Goods in paying debts upon Specialties, which 
is not any Adminiſtration to bar the Plaintiff, Or (as ſome ſaid) 
it may be ſhe had paid Debts upon a Statute -or Recognizance, 
which is not allowable againft a Judgement. But Anderſon denied 
it; for there is not any Priority of Debts upon Record, unlcls in 
Caſe of the Queens Debt, which is hrſt to be paid, And here the 
Defendant ought to have pleaded ſpecially, how ſhe had Admi- 
yiſtred. Wherctore it was adjudged for the Plaintiff, 

The Defendant pleaded Out-lawry in the Teſtator, 29 Eliz, 
not reverſcd, and it was thereupon demurred, Herne for the Plain- 
tif moved, That it was not any Plca, becauſe (admitting it to be 
a Plca) it ſhould be, in rcgard ot the Teſtators being Out-lawed, 
he could rot have any Goods but what appertained to the Queen, 
and then the Exccators might not have any Goods to ſatishe : But 
that js not{07, for the Teſtator might have a debt due to him up- 

on 
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on a Contra; which is not fortcited 3 or, it might be, the Teſta- 
tor: Deviſcd Lands to be (old, and which aze ſold, the money is 
Aſſets in their hands; and in 3 H.6. 17, & 32. it was holden to 
be no Plea. And of that Opinion werg Walmeſſey and Owen, For 
a perſon Out-lawed may well make a Will, and have Exccutors, 
oyer and belides the Goods torteited to the'Queer, a5,in the Calcs 
before-pug, and others of the ſame nature £ Bur Pramond e contra, 
fox the Bax is good toa common intent 3 and. theſe kind of 'Aﬀſets 
ſhall not be intended, unleſs they be ſhewn.. Wherefore prima fa- 
cie the Plea is good. Anderſon abſente Adjonrnatur. © Attcrwards 
tor detect of pleading, without regard, to the- matter 'in Law, it 
was adjudged tor the Plaintuth- $ E474. 6. 21 E4« 4» 5+ 39 
6.29, 1:1 

Errour of a Judgement in C, B. againſt Three Executors ;, The 
Errour Aſhgned was, That one of them died pending the Writ 
betore Judgement. | And Warkerton moyed, that.this was Exrour ; 
but when one ofthe Executoss Plaintiffs die, this s no Exrovr, 
for thcy mught be fcyered + But! ig Court held-it no. Errour. 
3H 7. 'F, 3- Ea. 3+. 14%, ' ' c 's 

Scire Facits againtt Executors; wpon 4 judgement againſt their 
Teltator in debt : They plcaded, that betoxe they had any know- 
l:ge of this Judgemevt they had fully Adminittred all the Teſta» 
tors Goods in paying &f.dcbts upon Obligations 3 and it was there» 
upon demurred, and ater; Axgutnent-at-the Bay, adjndged tor the 
Plaintiff, that it was not guy Flea, For they at their peri] ought 
to take cognizance of dthts. upon Record, and ought: fixit of all 
(unleſs for debts due to:the Queen, whertin ſhe hath a- Preroga- 
tive) to (atishe them z/ and although the Recovery was un anothcr 
County than where the Tcfiator and the Executors inbabited, it 
is not material : But if an Achion be brought again(i theny ip anc- 
ther County than, where they inhabit, and -betore their knowing, 
thereof they pay debts upon Spccialcics, that is allowable : where- 
toxc it was adjudged accordingly.. Vid. 4 H. 6.8. 21 E4.4.21. 

Debt againſt an Executor, who plcaded he had reines in ſes 
wains, but cartain Goods diftrained and impowauded, it was 2d- 
zudged to.beno Aſſets to charge bum, 
The Caſe was, A. Covenantcth with; B. to put his'Son- an Ap» 


peentice to C. or otherwile that bis Exccutors thall pay B. T wenty | 


pgund.-.4. doth not put;his Son an Apprentice to C. aud dycth ; 
B. brings debt againſt the Exccutors of A, and it was Reſolved by 
the Court, That it lyeth not for Two Reaſons :.(1.) It cannot 
be 4 gdebtin the Executor where it was no debt in the Teſtator : 
fandif one.Covenants 46 pay Ten pound, debr lycth'againit him 
oxhis Exccutors, as 40 Ea. 2. & 28 H.$, Dyerare {but if he doth 
Covenant that his Exccutors ſhall. pay Ten pound, an Action ly» 
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eth not againſt them. (2,) The firſt part-of the Deed Tourids in 
Covenant, and the {econd part ſhall be of the fame nature and con- 
dition. Q._ of this Reaſon. 

Note, Aſſumpſit by the Teſtator lies againſt his Executor,' in 
Caſe the Debt rx{eth upory a Loan and Promiſe-of the Teſtator to 
pay, and the Promiſe be for the payment of a meer debt, and not 
to do any collateral 'At, and-where the Teſtator himlſclt, by: rea- 
ſon of ſuch- Promiſe; conld not have 'waged- his Law+ in ſuch 
Caſe his Executor is chargeable z but upon a meer collateral Pro- 
miſe of the Teſtator, an Aſſwmpſi lies not- againſt his Executor, 
Such was the Opinion in" Q. Eliz. time : but now in Reg, . Fac. the 
Optmion of both \Courts-was, end: reſolved, That the- Actiona- 
gainſt the Executor lies as well in the one Caſe as in the other. 

Scire Faciat Sued by H. againſt V.-Executorto his Father for 
Execution of -a"Judgment obtained againſt the Teftator. 'The De- 
fendant pleaded Plene Adminiftravit at the time of bringing the 
ACtion ; -and thereupon they were-at Iſfue,-and- the Jury- found, 
That the Teftator: conveyed a Leaſe in truft to one Fiſher, againſt 
whom the Exccutor had recovered + Qne Thogſand pound -in 
Chancery,” which-was- come-to the Executors hands, Et ft ſuper 


tote materia, &c, Two Points in this Caſe were argued at the Bar 


and Bench : (1.) Whether the Plea of Plexe Adminiftravit at the 
time of bringing the Writ were good, in that Judgement was 
given againſt the Teſtator in his lite-rime z.and it was Ruled, that 
it was not good, burthat in ſuch Caſe the Executor ſhoald have 
pleaded, There was nothing,-in his hands at-the time of the Te- 
ſtators death, becauſe the Judgement bound him to fatishe that 
debt before others : but by the joyning of Ifſue the advantage of 
that exception to the Plea was waved. (2.) Whether the Summ 
Decreed in Equity in the Chancery ſhall be Afets; and they all 
agreed it ſhould be Aﬀets, becauſe the Jury found, that by ver- 
tuc of the Exccutorſhip it was come to the Executors hands, 
9 Eliz, Dyer 264. And money ariſing, of the ſale of Lands by Exe» 
cutors ſhall be accounted Aﬀets. Chapman and Daltons Caſe. 
Plowd. Allo Dammages recovered by Executors pro bonis aſportatis 
in vita Teſtatoris ſhall be Aſſets. Vid. Paſch, 39 Ed. 3. and C.B. Ore 
dinary and Godfreys Caſe. 

W. And others brought D. againſt the Defendant as Executor, 
he pleaded Plene Adminiftravit : And it was found by Verdict, 
That the Detendants Wife was made Executrix, who to defraud 
the Creditors, had made a Deed of Gift of the Goods before her 
marriage with the Defendant, and yet retain'd them in her 
{cthon, and took the. Defendant to Husband, and died ; and the 
Dctendant had now as much goods in his hands as would ſuffice 
co pay ne Creditors their debts, And the Court adjudged for the 

Plaintiff, 
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Plaintiff, for that the Defendant confeſs'd himſelf Executor by 
pleading Fully Adminiftred, and therefore is chargeable, becauſe the 

operty of the Goods paſſed not out of the Wife by that Grant, 
being fraudulently made as aforeſaid, by the Stat. 13 Regin. 

One ſued an Executor in the Eccleſiaſtical Court for a Legacy, Paſth. r4 Jac. 

who pleaded Recovery in debt againſt him at Common Law, and "yt gee 
beyond that he had not Aﬀets wherewith to fatisfic. To which au. 1357. 
the Plaintiff in the Eccleſiaſtical Court Replyed, That the Reco- 
_ was by Covin, and that the Plaintiff in the Recovery offered 
to diſcharge the Judgement, and the Defendant would not. And 
hereupon the Queſtion was, whether a Prohibition ſhould be a-* 
warded or not. And it was Reſolved, That it ſhould not be a- 
warded, for that the Covin or Fraud is properly examinable in 
the Eccleſiaſtical Court, becauſe the Legatee cannot ſue tor his Le- 
gacy at the Common Law. 

Adcion upon the Caſe of Trover of Goods; The Caſe was this, ail. 4: £1. 

a Recovery in the Exchequer was kad againſt the Executor of P, TP vert Fark, 
of Debt and Dammages, and Fieri Facias ifſued de bonis Teftatoris, OY 
fi ee. And if none, then Danna de propriis : the Executor dies, 

the Sheriff levies Execution of the Teſtators Goods before the 

Return of the Writ, and adjudged good notwithſtanding his death 

after the Teſt of the Writ. 

B. brings Debt againſt H. on a Demiſe for years to gne unto Caſe Be4dy verſ; 
whom H. was Adminiſtrator : And the Writ was in the Debet en 
and Detinet. Whereupon in Arreſt of Judgement it was ſhew'd 
in B, R, That it ought to have been in the Detinet only, becaulc 
againſt an Adminiſtrator : But it was adjudged, That it was good 
in the Debet and Detinet, becauſe the Rent due incurr'd in the Ad- 
miniſtrators time, and the Land is not Aſſets, but only ſo much 
of the Profits as the Land is worth above the Rents; and the Ad- 
miniſtrator ſhall not anſwer for more than the Land is worth, de- 
duQting the Rent : But im all Caſes where an Executor or Admi- 
niftrator brings an Action for a Duty Teſtamentary, there it ought 
to be in the Detinet only, becauſe the Duty being demanded,ought 
to be Aﬀets. 

An Executor is not chargeable for a Debt due by the Teſtator 19.6. 25, Co. 
upon a ſimple Contract. Regularly an Executor ſhall not be mann in: 
charged without Specialty in any Action wherein the Teſtator Adjudged inter 
might wage his Law, for that an Executor cannot wage his Law oj *** 
of other mens Contradts. 46 Ed. 3. 10. b. 11 H.6.6. 

Information in the Exchequer in nature of an Account was Hill. 39 Eliz. B. 
brought againſt D. Executor of W. M. ſuppoſing that W. M. had c;..c:o. rep. 
received money of the Queens amounting, to One thouſand hve var: 3 
hundred pound, upon a ſpecial Verdi; the Caſe was, That F. M. 
had received annually out of the 5M Fifty pound as a = 


In4 


Mich. 37, & 38 
Eliz. in Cam. 
Scac. Stwlbins 
ver(. KRotheram. 


Cro. Rep. par. 3- 
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for his Diet for-Thirty years together, which was paid him by the 
Command of the Lord Treaſurer z who had Authority by Privy 
Sealto make allowance and payment of all Fees due, but in truth, 
theſe were not any due Fees : And whether his Exccutor ſhall be 
charged with theſe Summs fo received, was the Queſtion. And 
after Argument it was adjudged, that he ſhould be charged ; for 
ie was held, That this payment of the money by the appointment 
of the Lord Treaſurer, was not allowable 3 for the Privy Seal is 
not ſufficient Authority to diſpoſe of the Queens Treaſure, unleſs 
where it is due; and he diſpoting of it otherwiſe, it is out of his 
Authority. (2,) It was held, That this money dclivered by Au- 
thority of the Lord Treaſurer, who is quaſi a Judicial Officer, and 
it was qzaſi a Judicial At by him yet it ſhall not bind the Queen 
for it was without his Authority, and without-warrant, to make 
allowance thereof, not being due; and it is at his peril who re- 
ccives it, or demands allowance thereof. For theſe and other Rea- 
ſons ( mentioned in the Report ) it was adjudged for the Queen a= 
gainſt the Defendant, and although he were Executor, he ſhould 
anſwer for it as a debt from the Teſtator. 4 1 Co. go. b. 

Errour upon a Judgement given in an Aſſiempſit againſt an Exe- 
cutor upon a Promiſe of the Teſtators, where the Plaintiff decla- 
red, That the Teſtator in conſideration of Marriage promiſed to 
pay the Plaintiff One hundred pound, and for non-pertormance of 
this promiſe brought the Aion, and Judgement there given for 
the Plaintiff : and this matter was das tor Errour, that. the 
Action lay not againſt an Executor and all the Juſtices and Ba- 
rons (beſides Clark Baron) held it to be Erroneous tor this cauſe : . 
For Anderſon ſaid, The Reaſon why Debt lies not againſt an Exc- 
cutor upon a Contra@&t of the Teſtators, is, becauſe the Lawdoth 
not intend that he is privy thereto, or can have notice thereot, and 
he cannot gage his Law for ſuch a debt as the Teſtator might ; and 
when debr will not lic, it is not ft that this Action upon a bare 
Promiſe ſhovld bind him ; for it ſtands upon one Reaſon 3 And it 
theſe Altions ſhould be allowable, it would be very miſchievous, 
whercfore the Judgement was reverſed, Q. Whether a Recovery 
in this Action againſt an Exccutor, is allowable againſt a debt up- 
on an Obligation, it it ſhould be an Adminiſtration 3 for then it 
would be miſchievous to Creditors z and it it ſhould not be an Ad- 
miniſtration, it would then be miſchievous to Executors, that they 
ſhould be charged therein, and not have allowance thereof againlt 
other Creditors z, for it may be, that at the time of the Recovery 
they did not know of other debts, Note, that this Term was 
given the like Judgement betwixt Griggs and Helhouſe in an Acti- 
on brought againſt an Adminiſtrator upon a Promile of the Inte- 
Rates to pay money, Oc, . 


Debt 
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Debt againſt the Defendant as Adminiſtratrix of F.$, upon plene 

Adminiftravit pleaded, it was found by Verdict, That the Teltator 
at the time of his death had Goods to the value of One hundred 
pound, and was bound to another by Obligation in One hundred 
pound, and that the Defendant had taken in this Obligation, and 
made another in her own Name with Sureties to the Obligor, And 
upon the motion of Heale, the Court held, That this was an Ad- 
miniſtration, and it is in the nature of a payment, and ſo much of 
the Teſtators debt is thereby diſcharged 3 and ſo it was faid to be 
adjudged in Woods Caſe. Nota, fuit Ruled accordingly. Paſch. 30. 
in C, B. which was entered, Mich, 28, 29 Eliz. inter Stamp & 
Hutchins. 

Action upon the Caſe on Indebitatus Aſſumpſu doth well lyo, 
for cvery Jebt implycs a Promiſe z and it is one good conſideration 
in Fafto whercon to found an Action : But for a debt by ſimple 
Contract due by the Teſtator no Aſampſt lies againſt Exccutors, 
and it was openly delivered by Popham Chict Juſtice, No. 44 Eliz. 
to be the Reſolution of all the Judges, and to be a Preſident in al! 
Caſcs, that might after happen. 

It was agreed by Telverton, Williams and Crook,, Juſtices, That 
if a man by Indenture leaſe Land to F. D. for years rendring 
Rent, and 7. D. dye making A. his Executor, the Leſſor may 
have Action of Debt againſt the Executor tor the Rent reſerved, 
and the Arrears thereot after the death of the Leſſee, albeit the 
Exccutor never enter nor agree to the Leaſe; for the Executor 
repreſents the Teſtators perſon, and the Teſtator by the Indenture 
was ſtop'd, and concluded to pay the Rent Guring the Term up- 
on his own Contract ;, and albeit the Rent exceeded the value of 
the profit of the Land, yet the Exccutor cannot waive the Land, 
but notwithſtanding that ſhall be charg'd with the Rent. Vid. 
Opin. Aſcne, 21 H.6.24. & 11 H. 4 Contr, 

Aion Szr Trover and Converſion of Goods, upon demurrer the 
Caſe was z The Ordinary committed Adminiſtration of the Goods 
of an Inteſtate to the Defendant z atterwards the next of Kin ſues 
out a Citation in the Eccleſiaſtical Court againſt the Defendant 
to Repeal that Adminiſtration, and he ( pendente Lite ) ſells thoſe 
Goods, and afterwards his Adminiſtration is Repealed, and Admi- 
niſtration committed to the Plaintiff, who tor this Converſion 
( pendente Lite ) brings this Action 3 and it was movcd for the De- 
tendant, that this Action lyes not, for the Adminiſtration at the 
Common Law is well committed, and the Statute doth not alter 
the Law in this point, but gives a penalty againſt the Ordinary, if 
he commitsthem not to the next of Kin, and the Adminiſtrator 
till Adminiſtration Repealed hath an abſolute Authority to diſpoſe 
of the Goods as he plcaſcth, Tanfield, 6 contrs, The Converſion 

Q2 pendente 


ils 


Mick. 20, & 21 
v2 k; Mar 


12. DB». ©). 
tm verſ. Aller 
Whipper. Cr9. 
Rep. par. 3, 


Mich. 44, 4$ Ei 
R. HK. Sled: & 
Mics Caje, 
Yel:z. Rep. 


Mic h. ,\ Jae. B., 
R. Horrſe & 
Webſter Caſe, 
Yelv. Reps 


Ai. 77 Elie. B. 
R. Wilſon ver. 
Fackman, Cro. 


par. 3. 
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pendente Lite in the Eccleſiaſtical Court is not lawful, but is a 
Tort to the Plaintiff, and that the Sentence there proves, which 
is, that all things attempted or done pendente Lite ſhall be void, 
and the Juſtices ought to have regard to the Civil Law in this 
point, as in 27 H, 6, Guard, 118. 2 R.2, Dnare impedit, 143. 
and 4 H.7. 13. And by the Sentence it appears, that the Admini- 
ration is revoked as if it never had bcen ; and upon this reaſon it 
is in Dyer 339. where an Adminiſtrator recovered a debt, and af- 
terwards another procurcd himfelf to be joyned in the Admini- 
ſtration, and releaſed the debt, and afterwards it being revoked, 
this releaſe was not any bar to the execution, And Mich. 25, 26 
Eliz. in the Common Bench between White and Cary this very 
point was in queſtion, and adjudged, that the Action lay. Gawdy, 
The AGion well lies, for the Sentence doth not repeal mean Ads 
done by an Adminiſtrator which are for the Inteſtates beneht ; but 
foraſmuch as theſe Goods were not converted or imployed'for the 
Tntcſtates uſe, it is reaſonable that he ſhould be charged for them. 
Popham and Fenner & contra, For the Adminiſtrator hath an ab- 
ſolute intereſt and power to diſpoſe of the Goods, untill the Re- 
pcal be made; andit is not like unto an Appeal upon @ Sentence, 
for that makes it as no Sentence z but the Repeal of the Letters of 
Adminiſtration doth not void it ab imitio, and make a lawful Ad& 
Tortious, but rather in this Caſe the new Adminiſtrator ſhall have 
an account for the money received ; and- the words in- the Sen- 
tence arc not to be regarded, for they are common and- ordinary 
in all Sentences. So he having the Goods lawfully, and convert- 
ing them lawfully, ſhall not anſwer for them as for a Tort done. 
And Popham here ſaid, If Adminiſtration being committed, the 
Ordinary commit new Adminiſtration, it is a Repeal of the for- 
mcr  without- any Sentence of Appeal ; and if the firſt Admini- 
ſtrator walt the Goods, the Debtce ſhal} have the- Action againſt 
him 3 and if hepleads that Adminiſtration is committed over, he 
may well by this Replication maintain it, becauſe he waſted the 
Goods when he was Adminiſtrator, wherctore &e, Et Agdjowr- 
natur , but afterwards the Action was diſcontinued by the Plain- 
cif, 

Debt againſt one as Adminiſtrator-to N, upon an Obligation ; 
the Detendant ſhews the Cuſtome of London to be, That if a Con- 
tract be made by a Citizen, to pay money to another Citizen, and 
he who made the Contract dies, thathis Exccutors or Adminiſtra- 
tors ſhall be chargeable therewith, as if it were, upon an Obligation ; 
and (hews further how the Inteſtate was indebted upon a Con- 
tract to A. who had-Recovercd againſt him, and that he had Rienr 
ouſter en ſes maines, &c, And it was thereupon demurred, - Glan- 
vale moved that this Cuſtorae was not good 3 For (1.) it-is againſt 

Law, 
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Law, That an Executor or Adminiſtrator ſhould be ca_ up= 
on a ſimple Contract, wheretore;&e, Dartel & comra, The Cus 
ſome was alwayes to bind the Executors or Adminiſtrators to 
y Debts upon Contracts, and Cuſtomes in Loxdox axe confirm'd 
” Parliament, and are now- as ſtrong as a Statute; and there- 
fore in London they preſcribe to give Land in Mortmaine, which is 
againſt Statute Law 3 and there is not any Cuſtome, but that it 
deprives, and is againſt the Common Law in ſome point. And 
this Cuſtome is reaſonable, for a Debt upon a Contra&tis as well 
due as a debt- upon an Obligation, and therefore there is as great 
reaſon for the payment of the one, as of the other; although 
the Law hath given a greater Prerogative, vis. a Priority of pay- 
ing the one, rather than-to the other, &e, Owen Juſtice, The Cu- 
ſtome is reaſonable; for the Executor in Conſcience is bound to 
pay Debt upon a Contra as well as upon a Specialty ; and- ſuch 
a matter was about four years ſince in this Court, but not ad- 
judged. And of that Opinion were the other Juſtices, eſpecially as 
this Caſe is, being exccuted againſt him whos liable and charge- 
able by the Cuſtomes of $Y 
Adjudged per totam Curiam, That where an Executor is Plain- 
tiff for any thing touching the Teſtament, and is Non-uite, or 
Verdi& paſs againſt him, he ſhall not pay Coſts, by the Statute 


of 4 Fac. For the Statute ought to have a reaſonable intend- ,;; 


ment, and no default can be preſumed in the Executor who 
complains, | becauſe it concerns other mens Fact, whereof he can 
have no perfet knowledge; and fo it was reſolved and ad- 
judged by all the Juſtices of the Common Pleas. Nota., 


A-Judgement eſtabliſh'd by both Courts, contrary to ſome few . 


Prefidents, which were in B, R. to the contrary, Bod Nota, | 


I17 


Mich, 7 Jac.B.R;;, 
Yelv. Rep, Exe«... 
cutor ne paiera 


Coſts furle Stats). 
Ic, 


(a) Terms of law. 


Littl. 274. 
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CHAP. XXIV, 


Of Aſſets tharging Executors, or not. 


1. What Aſſets are, andthe ſeveral qualifications thereof. 

2. Whether Dammager recovered by an Executor be Aſſets. 

Fe Mortg Hiate'7 d bythe nag th and Chattels reverting 
to bim ailure of ſome tion by the Legatary to be perform- 
ed, __ in his hands, : bigy th 

4. Encreaſe gotten to Executors by Merchandizing with the Te- 
ftators Goods, and ather things never in the Teſtators poſſeſſion, are 
Aſets. in the Executors, 

5, Debts due to the Teſtator are no Aſſets in the Execntor, till re- 
covered oy releaſed by bim, 

6, Whether Land deviſed to be ſold for payment of Debts and 
Legacies be Aſſets. 

7. An Exeentor dying indebted, and leaving to bis Exeentor ſuch 
Goodt 8s be had' as Executor, Theſo are not Aſſets in ſuch Executors 
Executor Lyable to the laſt Teſtators Debts. 

8. Whether au Advorſon be Aſſets, 

9. How real Chattels may turn into Perſonal Aſſets, 

10. In what Caſe a Debtee-Executor may retain Money or Goods 
of the Teſtators, which ſhall not be beld Aſſets 4s to other Cre+ 

tors. 

1 1. Other mens Goods in the Teftators on at bis death, ſhall 
not be A(ſets in the Executors = Me uy 

12, Executors diſcharged of Aſſets as to ſo much as they pay of 
the Teſtators Debts with their own Money or Goods, 
12, Certain Law-Caſes touching Aſſets. 


I, Sſets are where one indebted dieth Teſtate or Inteſtate, 


and his Exccutor or Adminiſtrator hath ſufficient in 


Goods or Chattels, or other Profits to pay the deceaſcds debts, or 
part thereof, and for ſo much he ſhall be charged : (a) So that all 
& Coke ſup. . ſuch Goods, Chattels, and Actions which did belong to the de- 
ceaſed in right of Action or Poſſeſhon as his own, and ſo con- 
tinued to the time of his deceaſe, and which after his death the 
Exccutor or Adminiſtrator doth get into his hands, as of right of 
his Exccutorſhip or Adminiſtration, and all ſuch things as accrew 
to the Executor or Adminiſtrator by reaſon thereof, and nothing 
cle, ſhall be Aſſets in their hands to oblige them in Law as charge- 
able to the deccaſeds Creditors or Legataries, So that all things 
valuable may be Aﬀets, but ſuch things as are not valuable arc 


not 
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not Aſſets. (b) Note that Aﬀets im the hand of any one of the Co- (+) Coke fop, 
Executors ſhall be underſtood as Aﬀecs in the hands of all the 
Executors, (c) be it in any County or place whatſoever. (4) All (55 xetw. 51, 
the Teftators Goods and Chattels in Action or in pollibility at his (4) Coke. 47. 
death, and afterwards recovered by bis Executors, are Aſſets in 
their hands, but not till recovered and come into-their poſſethon , 
therefore Debts of any kind whatſoever due to the deceaſcd, are 
not Aﬀets in his Executors or Adminiſtrators hands to charge 
them until they be Recovered : (e) But whatever an Executor (+) Cok.Grp.Lite, 
or Adminiſtrator muſt Sue for, by or under that Name os Appella- {+ 5: 3 Sroo- 
ticn, is (being Recovercd) Aſſets in his hands. (Ff) Yea, not- 264. 121. 2 Mea. 
withſtanding an Executor or Adminiſtrator doth purchaſe the 7% $58. 
Fee-Simple of that Land, whercot 'he had a Leaſe for years in Dyer 362. 
right of the deceaſed (whereby the Leaſe is drowned) yet the ſaid ({/ gp Mich- 
Leaſe ſhall till continue to be Aſſets in his hands. (g) Or if Exe- 95. vlows. 84. 
cutors do ſell the Goods of Teſtators and buy them again, they re- 79706 5,2 
main as Aſets in their hands, bccaute they are the ſame Goods Brook. Leaſes, 
which were the Teſtators. (hb) If a man hath a Leaſe for years, (/; .zn.« 4, 
worth Fifty. pound per annum or more, out of which he paycs 
Ten pound yearly Rent, and dies 3. in this Caſe not the full value 
of the Land yearly, but only ſo much as is above the ſaid Rent 
ſhall be deemed Aﬀetrs in the hands of the Executor or Admini- 
ſtrator. (5) | Or ſuppoſe the deceaſed dies poſſeſſed of Goods and (;) grown! Rep. +. 
Chattels to the value of Two hundred peund, and in debt to M, * pert. 33. 76. 
Two hundred'-pound, and to' N, One hundred pound, and to0, EE 
Fifty pound, and to P. Twepty pound , 'and Compoſition is 
nab with M. for Sixty pound, or other Surm more or leis yn- 
der Two hundred pound 3. In this Caſe the Executor is-Ueemed to. . 
have Aſſets chargeable to the other Creditors tor fo wich as is a- 
bove the Summ to compounded ;unto Two hundred pound, (& ) (4) 27 8.8.6. 
Or where a man is indebted Forty poand to one, and Thirty pound 
to another, and dics, leaving but Forty pound in all,- and his Exc- 
cutors agree with the Creditor of Forty pound tor Ten pound, and 
have his Acquittance for the Ferty pound, yet the Thirty pound 
remaining in their hands ſhall be Aﬀets. (1) | (1) Fitzh-27 H.8,".. 

2, If Executorsdo Recover any Dammages for Treſpa(s, or 2 
other wrong done tothe Teftator, the money recovered will be 
Aﬀets'in their hands, as well as Debts recovered apon Bonds, or 
Bills, or Lands by them taken in extent upon Statutes, Recogni- 
zances, or Judgements.. (m) Yea, without cver having thele mo» (mw) 9 tetd in 
nies, Executors-may make them Aflets 4n. their bends, v2, by Ser <ofe of 
making Releaſes, or Acquittances, or Acknowledgement of Satis- q 2. inp. 6s -. 
factionz for this amounteth to a Receit, and chargeth the Execu- 117 comer? 
tors towards the Creditors with the whole penal Summa, thoug|! FY © 
pollibly they receive but part, as the Principal, or. ſame 4uch pro- 
Foxtion ;, . 
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tion : But Debts or Dammages recovered by a Judgement had 
y the deceaſed in his life-time, whereof no aha was, are 
not Aﬀets in his Executors or Adminiſtrators hands, until E xec- 
cution be made; yea, though Execution be made, and the Dam- 
mages {o recovered that they be gotten into the Executors hands 
or poſſeſhon, yet if the Judgement be Erroneous, and the Execu- 
tion avoidable, it ſhall not be deemed Aﬀets in his hands; for 
which Cauſe a'Debt Sued and Recovered by one as Adminiftra- 
tor to A. B. and afterwards a Teſtament made by A. B. produ- 
ced and proved, is not Aﬀets in the Adminiſtrators hands, be- 
_— the Executor in the (aid Teſtament may recover it from 
1m. 

4 3. A Mortgage Redeemed is Aﬀets, unleſs the Executors re- 
(#) Frevick deemed it with their own money. (#) Likewiſe Goods of the 
Teſtators redeemed by the Executor with the Teſtators money, 
are Aſſets in the Executor it is otherwiſe it the Executor hav- 
ing, no monies of the Teſtators doth redeem them with his own 
money. (0) If the Teſtator grant a Leaſe for years, or Horſes, 
Sheep, Plate, or other Cattle unto A. upon ſome Condition that 
A. did not perform after the Teſtators death; in this Caſe the 
Chattel reverts and comes back to the Teſtators Executors, and 
is Aﬀets in their hands. Alſo if A. Covenant with B. to make 
him a Leaſe of ſuch or ſuch Land by ſuch a day, and B. dieth be- 
fore the day, and before any Leaſe made ; now muſt A. make the 
Leaſe to the Executor of B, and the Leaſe fo made to him ſhall 
(p) Eaſe int. ,,. Þe Aﬀſets in his hands, (p) becauſe the Executor ſhall have the 
on Eliz.Reg, Term only as Executor : So if A. undertake to deliver in to B, 
Plowd. Com. Twenty loads of Coles, Wood, or other Merchandize whatſo- 
ever, and this is not performed in the life of B. but afterwards to 
his Executor ; this ſhall be Aﬀets in his hands as well as the mo- 
ney recovered in Dammages for non-performing ſhould have been. 
Likewiſe any Goods or Chattels whatſoever given or bequeathed 
toany perſon by the Teftator upon a Condition certain, and the 
Condition not afterwards performed by ſuch Conditional Lega- 
tary, the ſaid Goods and Chattels conditionally __ do 

revert to the Executor, and become Aﬀets in his hands, 
to) nu.6.35. , + Encreaſe gotten to the Executors by Merchandizing with 
per Babington, the Teſtators Goods, ſhall be Aﬀets in their hands, and ſhall charge 
0) 31E-++-* them. (g) Likewiſe Dammages recovered by an Executor in an 
3H.6.2.& 2H. ACtion of Treſpaſs, ſhall (as aforeſaid) be Aﬀets, and yet they 
4 ar rH +. were never in the Teſtator. (7) Alſoif a Leaſe be made to one for 
L. 2.cap.rr. life, the Remainder to his Executors for years, and he dicth, this 
(1) Otke. Exec, Will be Aﬀets in the hands of his Executors, though it never were 
c. 6. Reſolved by jm the Teſtator, (5) So where a Leaſe for years is bequeathed to A. 
nnd — os for life, and after to B, who dicth betore A. although B, never = 

t 


(s) 21 H. 7. 


ParrTII. Of Executors and Adminiſtrators. 


this Term in him, ſo as that he could grant or diſpoſe it, yet ſhall 
it reſt in his Executor as his Goods, and be Aﬀetrs in his Exccu- 
tors hands. (t) Likewiſe a Remainder for years, ſo in the Teſta- 
tor, that he might grant or diſpoſe it at his pleaſure, though the 
ame fcll not in poſſeſhon to the Teftator in his life-time, yet this 
is Aﬀets to the Executor, even whilſt it continues a Remainder, 
and before it falleth into poſſeſhon, becauſe it is preſently valuable 
and vendible. In like manner Gain gotten by Trading (as afore- 
ſaid) with the Teſtators money, Wool growing upon Sheep after 
the Teſtators death, alſo the encreaſe of Sheep or. other Cattel at- 
ter the Teſtators death, though never in the Teſtators aftual pol- 
ſeſſion, ſhall yet be Aﬀets in the Executor. Likewiſe a Feoffment 
made to the Feoffors uſe for life, and after him to the uſe of his 
Executors or Aſhigns for a certain number of years, that number 
of years (hall be Aﬀets in the hands of the Feoffors Executor, Allo 
Goods hypothecated or pledged to the deceaſed in his life-time 
and not redeemed, or the money thereof when redeemed, is Aﬀets 
in the Executors or Adminiſtrators hands. Likewiſe the money 
raiſcd by the Sale of the deceafcds Lands, fold by his appointment 
by the Executors for the payment of his debts (as when the de- 
ceaſed did in his life-time appoint that his Executors ſhall ſell his 
Lands to pay his debts) ſhall as aforcſaid be Aﬀets in the Execu- 
tors hands. (*) Alſo if Executors had a Villein for years, and the 
Villein purchaſed Lands in Fee, and the Executors entered, they 
had a Fee-Simple, but it was Aſets, (w) The reaſon was, be- 
cauſe they had the Villein in auter droit, viz. as Exccutors to the 
aſe of the dead. And if Executors having Aſſets, do walt it, or 
pay Debts or Legacics in any other order or method than the Law 
hath preſcribed, they muſt anſwer it out of their own Eſtates. (x) 

5. Debts due to the Teſtator be not Aﬀets in the Teftators hands 
{>as to charge him for the payment of Debts and Legacics, until 
Judgement and Execution had, or they be otherwiſe recovered, 
rccaved, or releaſed by him. And an Executor paying the juſt 
value of the Teftators Goods to the Creditors, may retain the 
{ame Goods in his hands, which neverthcleſs ſhall not afterwards 
charge the Executor as Aſſets. But it queſtion be concerving the 
value, itis received by all, that the value upon the appreyzment 
is not binding, nor much to be rcſpeted in a conteſt at Law, for 
it it be too high it ſhall not prejudice the Executor, it too low, it 
ſhall not advantage him but the very true value as it ſhall be 
tound by Jury when it comes in queſtion, Whether the Exccutor 
hath tully Adminiſtred, or hath Aſſets or not, is that which is bind- 
ing in Law, 

6, It amangive Lands by his Willin Fee to his'Executars to 
be fold tos pertormance of his Will, theſe evcn before the i 
R I 


I'21L 


(t) hid. 


4-24. Dyer 
362, Kelw. 63, 
Co.ſup. Littl. 54. 
20 H. 7 4.Brook. 
Allets 12. 


(w) Co. ſup.Litt, 


lib, 2, cap. it. 
Set, 173. & 
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(4) 38.6. 3. ÞE raiſed arc Aﬀets both for payment of Debts and Legacies. (y) 

2 H.4.2.& But if the Land be given only for payment of debts, they (hall 

9, © 14 Elie, then only be (old for that purpoſe, Lo not for payment of Lega- 

Dyer 31. cies : But the profits of the Land before it be ſold are not in that 
caſe Aﬀets z but let the Executor fee to the ſale thereof in due 
time limited and preſcribed by Law, leſt the Heir Enter z for Re- 
gularly the mean profits of Lands, deviſed to be fold, ſhall not 
eill che ſale be Aﬀets in the Exccutors hands, unleſs it be other- 

(x) Co.ſup.Litfl. wiſe deviſed by the Teſtator. (&) And although Lands deviſed to 

Sa 169 &1ib, Executors for years, are Aﬀets in their hands; yet it the Tefta- 

3 C- 5. Set. 383- tor Deviſe, that his Executors ſhall fell his Lands; this is not 
Aſſets until the Land be fold, and the money received for the ſame 

---—_ "* ſhall be Aﬀets. (a) Notwithſtanding what hath been here ſaid in 
this point, and although Lands given for the payment of Debts 
and Legacies were Aſflcts before the Statute of 21 H. 8. cap. 5, 
which ſayes indeed, that it one Will by hs Teſtament any Lands, 
&e, to be {old , neither the money thereot coming, nor the profits 
taken, ſhall be accounted 'as any of the Goods or Chattels of the 
Teſtator ; yet fince that Statute, viz. in the late Queens time, the 
Law was twice adrnitted (till to be according, g@ the third of H. 6. 
viz, That Land given to Executors for the payment of Debts and 

&@) 9 Ei Legacics is Aﬀets, and ſo the money thereof coming, (b) Like- 

4- & 14 . . _ 

Dycr. 31. wilſc, it a man make a Fepffment vpon Condition, that the Feoffee 
ſhall fell the Land and diſtribute the money to the Teſtators uſe ; 
whereupon he ſelleth the Land, and the Feoffor maketh him his 
Exccutor, the money reccived for the Land {ſold ſhall be Aﬀets in 


EC) Brook $58 his hands. (ec) . 
& 3H. 6.3, 7. As the Goods which'a man hath as Executor to another, 


arc not liable to be taken in Execution for his own debts, cither 
upon Recognizance, Statute or Judgement had againſt him : So if 
ſuch a one die indebted, leaving to his Executor ſuch Goods as 
he had as Executor, theſe ſhall not be Aſets in the hands of ſuch 
Exccutors Exccutor, as ſubje& to the payment of the Laſt Tefta- 
tors debts, but liable only to the payment of the Debts and Lega- 

(4) Plowd.Com. Cics of the fiſt Teftator. (d) 
595. int, #14") '$, If the Grantee of the next Avoidance of a Church, dies af- 
P, 20 Eliz, ter the Church becomes void, and before he preſents 3. In this Caſe 
the Grantees Executor by preſenting whom he pleaſe, ſhall not 
thence be underſtood to have Aſſets tor the payment of the debts 
of ſuch Grantee or Teſtator, tor that legally no profit could be 
(1) Sates Coſe, in Made'of ſuch preſentment; yet if in that Caſe a Stranger ſhould 
Com. Ban. Happen to preſent, and thercupon fach Executor of the laid Gran- 
Mich. 3%» 33 tee in a Prare Imped,. recover Dammagcs, the money. of ſuch 
(fy Co. fup.Lirtl. Dammages ſo recovered ſhall be Aﬀets. (e) Yetitis by good Au- 
15 * thority laid, That an Adyowſon is Aﬀersz (f) but a A of 
omage. 
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Homage or Fealty, or in free Almoigue is no Aſſets, becauſe not 
valuable. (g) | 

9. As the Teſtators Debtors Land after Execution taken by 
the Exccutor in Extent, turns a Perſonal Duty into a Real Chats 


(g) Ibid. 


tcl, and into Real Aſſets: So money paid to the Exccutor by fuch *© 


a Debtor for ſuch an Extent, or by a Mortgage tor a Mortgage of 
a Leaſe for years, turns theſe Real Chattels into Perſonal Aﬀets 
charging the Executor, Note, that Aﬀets mult be in State or In» 
tereſt, and not jn uſe or right ot Actions /or Rights of Entry, tor 
they be no Aﬀets until they be brought into Poſicthon. (t) 

10. A Debtce making the Debtor his Executor, or dying Inte- 
ſtate, Adminiſtration þe committed to the Debtor 3 this Debt as 
tor fo much ſhall ſtill continue as Aſetsin- his hands as to other 
Creditors z yet a Debtor making the Debtee his Executor, he may 
retain ſo much as to ſatishe his own debt, and it ſhall not be deems 
cd as Aﬀets to any other Creditor. As ſuppoſe A. B. having 
Goods to the value of One hundred pound dies Inteſtate, and ob- 
liged to C, and D, in One hundred pound a piece, the Admini- 
ſiration of -whole Goods is committed to E. F, and then after- 
wards C, dying maketh the (ame E. F, his Executor 3 1n this caſe 
the ſaid E,:F, may retain the One hundred pound: tor fatisfation 
of his own Debt, and it ſhall not be deemed as Aſſets in his hands, 
as to ſatisfie D, or any other Creditor. (*) But an Executor of 
his own wrong, to whom the decealed was indebted in a certain 
ſumm of money, entring, upon; fo much of the deceafeds Goods 
to the value of his debt, thezeby intending to pay and ſatishe him» 
ſelf, ſhall be held chargeable with ſo much as Aſets in his hands, 
for the ſatisfation of any of the deceaſeds Creditors or Legatees. 
(b) Likewiſe the Exccutors of an Adminiſtrator are chargeable, 
where he did neithcr pay the debts, nor leave the Goods to the Ad- 
miniſtrator, but otherwiſe diſpoſed of them.. (:) 

11. Other mens Goods and Chattels in the Executor or Adm» 
niſtrators hands that were in the deceafeds poſſeſhon, whether he 
had or had not right to them, ſo as they belong not to the Execus 
tors, make not the Exccutor or Adminiſtrat@ chargcable, they be- 
ing not Aſſets in his hands. For this reaſon, it another mans Goods 
happen.to be among the deceaſeds goods, and they all without di- 
dtinction come to the Exccutors or Adminiſtrators hands. this 
other mens Goods ſhall not be Aﬀets in their hands. - Nor are 
Rents belonging to the Heir, though received by the Exccutor, 
any Aﬀets in his hands 3 neither are the Goods and Chattels of a 
perlon Deceaſed and Out-lawed at the tire of his death any Aﬀets 
m his Exccutors hands, becauſe he was ditinterefſed thercot by 
the Out-Lawry. (K,) 

12. An Exccutor having Goods cf the deccaſcd to the. value 

R 2 ot 
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of One hundred pound, taking up an Obligation of the Teſtators 
of the ſame ſumm, and really paying the money, is diſcharged 
from having Aſets as to this to any other, for that the property 
thereof is now ſolely in himſelf. The Caſe is the ſame, it be ſur- 
render his own body, or give the body of another for him to the 
Teſtators Creditor for the debt ; but a bare Promiſe made by the 
Executor, or another for him, to pay the Teftators ſaid debt, will 
not ' diſcharge him of Aſets. (/) But if Executors do really pay 
the Teſtators Debts of their own Goods, they may retain the Fe- 
ſtators Goods to the ſame value to their own uſe. (m) So that the 
Exccutor paying the juft value of the Teſtators Goods to his Cre- 
ditors, may retain the ſame Goods in his hands, which ſhall-not 
charge the Executor as Aſſets, Fivally, this is a fure Rule, That 
where no fault is in the Executor, there he ſhall not be bound ts 
pay more for his Teſtator than the Teſtators Goods do amount 
unto. 

r3.. Adtion of Debt was brought againſt Executors ; the ifſue 
was, whether there were Aſſets in the hands of the Executors the 
day of the Writ brought; it was given in Evidence for the Plain- 
tiff in the Action, That the ſame day the ſumm of One hundred 

nd was paid to the Executors in the Prerogative Court, and 
preſently by the Order of the faid Court, the Executors paid the 
{aid One hundred pound to another Creditor of the Teſtator ; but 
the Opinion of the Court was, in regard the money wasronee in 
the Executors hands , that payment of it over, by the Order of 
the Court of Prerogative, was not to the purpoſe; and therefore 
the ſame was adjudged to be Aſſets in their. hands: But-yet it was 
holden, That upon ſpecial p_—_ of ſuch matter, peradventure 
it might not be Aſſets in their hands, to pay-another debt, (») 

W hen an Adminiſtrator compounds with one who hath a 
Judgement of One hundred pound tor Sixty pound, who offereth. 
to acknowledge ſatisfaQtion upon Record, and the other deters it. 
to the intent to ſuffet it to ſtand in force to deceive a Creditor, 
this ſhall not hurt the Creditor, but he ſhall recover; and the mo- 
ncy remaining in theKdminiftrators hands-ſhall be Fſ#ts, notwith- 
ſtanding ſuch Compoſition. (0) 

It 1 deviſe Lands to my Exccutors for-Three years for-the pay- 
ment of. my Debts, and I make Executors, and dye; this is Aſſets 
m my Exccators hands. But- if 1 Deviſe my Land to be fold for 
the payment of my Debts, and I make Executors, and dye ; this 
is no Aſſets betore the Lands-be fold. (p) Alſo it -an- Exccutor 
doth rwake gain of the. Leftators-moncy, the ſame ſhall be Aſſets in 
his hands. (9)- 

Kt is not requiſite, that every Aﬀets be a tliing in-poſſciſion, or 
once in the hauds of the. Teſiator z tor a thing, may be Aﬀets whictr: 

Was: 
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was never in the Teſtators hands, if thoſe things come in lieu of 
the things which were in the Teftators hands, as money for Land 
or other Goods ſold. Alſo things in Action or Poſſethon, certain 
or uncertain, if they be releaſed, are Aﬀets; the reaſon is, becauſe 
by ſuch releaſe is given away that which might have been Aſers : 
And therefore if Treſpaſs be done to the Teſtator in his life-time, 
for taking his Goods, and he dieth, and his Executors releaſe all 
Actions, the ſame is Aﬀets, becauſe it might be ed to the Jury, 
That had the Exccutors not releaſed, but had Crna their Acti- 
on of Treſpaſs de bonis aſportatis in vita Teſtatoris, that they might 
have recovered Dammages, which would have ſatisfied Debts or (/)Micb.27 liz. 
wn, wy and therefore the releaſe of Executors in ſuch Caſe ſhall Cafe. G:dbor, 

Aſſets. (r) 29, 39, vid. rin, 

An Adminiſtrator may take the Goods which are given by the Foſler ond 4 wC 
Intefiate to defraud Creditors, for. that the gift is void, and there- £Y' £9% <>. 
fore they ſhall be accounted Aﬀets. Alſo, if a man doth Admi- vid. Mich. r; et. 
niſter as Executor, and then takes Letters of Adminiſtration ; it On 
is at the Election of the party ta Sue. bim as Executor. or Admini- 
ſtrator. (-) 1h 5% 

If a Teſtator Mortgages a Leaſe for years, and dies, his Execys+ *« +” 
tors may redeem it with. thetr-own money 3. and the Leaſe ſhall be «, 

Aﬀets in their hands, for fo much as the Leaſe is worth above the 
ſumm which they paid forthe redemption of it. (t) W 

If a Debtce dye Inteſiate, and the Ordinary. commit Admini- 5.4 
ſtration to the Debtor, whereby thedebt is extinct, yet it ſha!l be ben: 155. 
Aﬀets in his-hands as to debts, becauſe the Ordinary had no power Tin. - Jac. 8; 
to diſcharge the debt, as was agreed per Cxriam. emo 

If a Feme Exccutrix to her former Husband, take another to _ Ks: Og 
Husband, to whom her former Husband was indebted, the debt ©, _ 
is extinct, and ſhall not be Aſſets. Need Moo. Refs 

It was-held by all the Juſtices, That if a Feme Exccutrix hath a pi. ; liz. 
Term, and ſhe take a Husband, who purchaſed the Revertion, the Mo Rep. nu, 
Term is extin& as to the Feme if ſhe {urvive, yet in reſpeR of all ** 
Strangers ſhe ſhall account as Aſſets in her hands. 

Debt againſt D. as Executor, the Defendant pleads Plene Admi- miv. r Jac. C. n, 
aiftravit, and iſſue upon Aſſets; the Jury found, that. he Admini> ppooro/on vert 
ſired, and had Aſtin Ireland :. And: whether that were Aſicts par. 2. Þ1. 28. < 
here, they. prayed the diſcretion of the Court z ard all the Julticcs 
(belides Walmeſley) held that it was well found 3, for they may tnd 
athing in Ireland; and when they find that he hath Aſſets, that is 
ſufficient 3 and when they further (ay, in Ireland, it is idle and vain.. 

It was therefore adjudged for the Plaintiff; 

Debt againſt the Defendant as Exccutor: of- 7, $. he pleaded mich. 27: 2+ 
Fully Adminiftred, &e, and upon a ſpecial Verdict it was found, pn Fd = wh 
chat 7. S. made the Defendant his Executor, a4 hy. Cro. Rep. 

hes 
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Age, and thereupon the Ordinary committed Adminiſtration to #. 
and B, who Adminiftred, and they had in their hands when the 
Defendant came to his full Age, of the Goods of the Teſiators 
Six hundred pound, and the Defendant at his Age Proved the 
WAL, and then releaſed to 4. and B. all Actions. ' And it was ad- 
judged, that it was Af#ts. Anderſon ſaid, The doubt was, becauſe 
it was uncertain what he relcaſcd, and for that only an account 
lycth ; but here the certainty appeareth by the Verdi. And Pi- 
riam (aid, If an Exccutor doth relcaſc an account, and it is not cer- 
tain what he ſhall recover, it is not Aſſets, but it it can appear or 
be Proved, that ſo much was due, it is Aﬀets. For the Law pre- 
ſumeth he hath received fo much as he doth releaſe ; and the Plain- 
tiff had Judgement. Nota, Rhodes ſaid, That in 17 Eliz. it was 
Ruled, that where one made his Laft Will, and thereby willed, 
That none ſhould have any dealing with his Goods until his Son 
came to the Age of Eighteen years, except . $. that by this F. S. 
was Exccutor duting the minority of the Son; and that it hath 
been adjudged, that when as one upon his death-bed faid to his 
Wife, That ſhe ſhall pay all and takg all; by this (he was Execu- 
trix, 

Debt upon an Obligation againſt one as Executor of A. the De- 
tendant _ plenemem Adminiftravit, and ifſuc thereupon ,, the 
Jury find a ſpecial Verdict, That A. madeE. his Exccutrix, and 
dicd poſſeſſed of divers Goods, which E. made a fraudulent gift 
of all hcr Goods to f. S. &e. and continued in the 907 n of 
them, and took the Detendant to Husband and died ; That the 
Detcndant is poſſels'd of part of thele Goods to the value of &e, 
and paid Legacics 3 and it thoſe Goods fhould be found to bc 
Aſſets in his hands, they found for the Plaintiff; and if &c. then 
tor the Detendant, Fenner held that they ſhould not be Aﬀers, for 
although being but fraudulent, it ſhall be ſaid to be a void Gitt 
againſt the Donor and Creditor, and ſo lyable to his debt; yet it 
is good betwixt the Donor and Donee, and ſhall not be Aſſets in 
thc hands of any but the Donor or Donee ; but here the Husband 
is 2 mcer Stranger thereto, whceretore &c. But all the other Juſtices 
6 contra; tor that by the Common Law (the Gitt being traudu- 
lent) they are lyable to the Plaintiffs Execution : And Pophans 
{aid, It the Gift were good againſt all but Creditors (as it is) then 
they belong to the Donce. and in his hands are lyable to this debt ; 
and if the Gitt be void, they remain to the Executors of the Feme, 
and then the Baro# having taken them and paid Legacies,is charge- 
able by reaſon thercot as Executor de ſor tort demeſne;, and fo 
thoſe Goods quacung; via data are lyable to this debt in whoſeſo- 
ever hands they come, unlels by Title Paramount, or by Salc bond 
fide ; wherctore it was adjudged tor the Plaintjft. 

Scire 
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Scire facias againſt $. as Executor of F, V, ow a Judgement 
given againſt the Teſtator of Two hundred pound, he pleaded pay- 
ment ot Forty pound debt due to the Queen, and betides that he 
had riens in ſer mains, And thereupon they were at Ifſue, whether 
he had Aſſets ? And it was found by ſpecial Verdict, That the Te- 
ſtator was poſſeſs'd of divers Goods, to the value of Two hundred 
& fifty pound,and by covin to defraud his Creditors, made a Gitt of 
his Goods to his Daughter, with a condition of payment of twenty 
ſhillings, that it ſhould be void, and died. The Detendant inter- 
m_— with the Goods, and afterwards the Daughter by this Gift 
took the Goods and after that Adminiſtration of the Goods of 
F. V. was committed to the Defendant z and whether upon this 
matter he ſhall be charged as Executor, and that thoſe Gocds 
ſhould be Aﬀets in his hands, was the queſtion. And after Argu- 
ment it was adjudged for the Plaintiff, For firſt, when he medIcd 
with the Inteſtates Goods, although he were neither Executor nor 
Adminiſtrator, and afterwards. Adminiſtration was committed un- 
to him, a Creditor hath cleion to charge him as Executor or Ad- 
miniſtrator z eſpecially here when he pleads as Executor, the hnd- 
ing by the Jury, that he is Adminiſtrator, is not to purpole, 9 Ed, 
4- 53. 2 R. 3.20. 21 H., 6.8. Secondly, all the Court held, That 
this Gift of the Goods is in it ſelf fraudulent, as appears by the 
Condition and the Covin is expreſly tound by the Jury, and then 
it is utterly void againſt the Creditors, by the Stat. of 13 Eliz. and 
the Inteſtate dicd poſſeſſed of them 3 and when afterwards the 
Doneetook them, it was a Treſpaſs agzinſt the Adminiſtrator, for 


which he hath his remedy.,and they are alwayes Aﬀets in his hands.. 


But if a Treſpaſſer takes Goods from a Teſtator in his lite-time, (© 
asthey never were but a choſe in Aftion to the Executor or Admi- 


niſtrator, they be not Aſſets until they be recovered : Wherefore. 


notwithſtanding the taking of them by the Donee, yet they alway 
remained as Aſſets in the hands of the Admimiſtrator, and there- 
fore he is chargeable for them as Executor de ſon tort, by his in- 
termedling with them before Adminiſtration commurted, and the 
Goods by Law remained alwayeg in his poſſelſtion. Wheretore.it 
was adjudged for the Plaintiff. 
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CH A P. XXV, 


Additionals to the three laſt precedent Chapters, touching 
how far and wherein Exccutors may be charged, 


1. Executors not chargeable upon a ſimple Contralt of the Tefta- 
tors. 
2, Attions of Account lye not againſt the Executors of the Ac- 

conntant, 

3+ Perſonal Atiions lye not againſt Executors as Executors, 
4. Executors lyable for no more than comes to their bands, 
5. The Hurband not lyable for bis Wifes debts after her deceaſe, 
6. In what Caſe the Ordinary may be ſued for the deceaſed; 
debts, 
7. How an Executor may make himſelf chargeable de bonis pro- 
ris. 
8. The method of proceedings where Execution is de bonis pro- 
ris. 
; 9. Executors obliged, thongh not mentioned in the Obligations. 
10. Contralls diſſolved by Obligations after made, 

I, V Herever the Teſtator might wage his Law, there the 

Action lyeth not againſt the Exccutor z (a) there- 
fore he is not chargeable upon an Action of Debt upon a ſimple 
Contra, yea, though ſuch a debt grew for the moſt neceſſary 
things, as Mcat and Drink, which bindeth even an Infant to pay- 
ment, yet will it not charge the Exccutor of a man of full Age 
ſo that though a common Hoſt or Victualler truſt his Gueſt, he 
loſeth his debt by his death. (b) Underſtand theſe things of 
Contracts only by word ; for where the Teſtator in his life-time 
did. put his Scal to any Deed or Writing made upon any ſuch 
thing, chis bcing then more than a fimple Contra&, taketh from 
the Vendee his wager of Law, and thereby chargeth his Execu- 
tor : Butif the Teſtator Scal only unto a Tally or the like, with 
Scotches, exprefhing a debt, this is no ſuch ſpecialty as thall charge 
his Executors., (c) And although no Action of debt lycth againſt 
the Exccutor, as aforeſaid, upon a ſmple Contratt, yet may the 
Creditor in that Caſe maintain an Action upon the Caſe grounded 
upon the Aſſumption implycd, though not expreſs'd. (4) Ard 
thus indeed the Exccutor is charged in ſubſtance or matter for a 
ſimple Contraii, though not in manner for a debt, but as for breach 
of promile, making recompence in dammages inſtead of the debt. 

2, No Action of Account lycth againſt Executors, (except for 
the 


Nor 
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the King) that is, againſt the Executors of the Accountant 3 (e) (, corup.cint. 
infeed at the Common Law for the Executors of him to ts. _— 


whom the Account is to be made; but that is help'd by Statute. ** 
(f) For Exccutors could not have an Action of Account at the (ON Rev. Pork 
Common Law in reſpe& of the privity of the Account 3 but the To, wi, * 


Stat. W. 2. cap. 23. hath given an Action of Account to Execu- 
torsz the Stat. of 25 Ed, 3. cap. 5, to Executors of Executors 
and the Stat. of 31 E. 3. cap. 11. to Adminiſtrators. (g) And 
as an Executor is not chargeable in an Action of Account as afore- 
ſaid 3 ſoneither is he chargeable in an Adtion of Detinue nor of 
Account (except to the King) fog the Teſtators detaining and 
not paying or an{wering things ed, or under his charge or 
cuſtody, | 


3- Although Executors are in Law underſtood as the Repre- 
ſentces of their Teſtators perſons, yet if the Teſtator in his life- 
time commit any Treſpaſs either upon the Perſon, Lands or Goods 
of another, no Action lyeth againſt his Executor for the fame ; 
the reaſon is, Attio perſonalis moritur cum perſona, as been fot- 
merly declared : Hence it is, that there is no in Law to 
compel Executors, m_ they have Aſets, tomake ſatisfaction 
of a Trefpaſs done by the Teſtator in his life-rime ; for every 
Treſpaſs dyeth with the perſon. (b) And therefore alſo it is that 
no Acion lyeth againft the Executor of him who in his life-time 
carried away his Corn, Hay, &c. without ſetting forth the Tenth, 
and died before recovery had againſt him tor the ſame, although 
during his lite the treble value were recoverable againſt him in an 
Action of debt; and this holds true, though the Teſtator were a 
Leſſce tor years, ſo as his State-came to his-Executors, The Law 
is the fame, and upon the toreſaid Reaſon and Rule in Law, it a 
Leſſee tor years commit waſt and die, no Action lyeth againſt his 
Executor for this waſt. Yet the Law is otherwiſe againſt Execu- 
tors of Eccleſiaſtical perſons in caſe of Dilapidations; for if a Par- 
fon or Vicardo ſuffer the buildings of his Benehce to go to decay, 
and dies 3-his Executors axe lyable by the Spiritual Law to the 
Succefſors Sute. 

4- An Executor ſhall not be charged with, nor in reſpect of any 
other Goods than thoſe which-came to his handsatfter his taking, 
upon him the charge of the iExccutorſhip, or by vertue thereot. 
And although the Executor of .an Executor ſhall anſwer others to 
whom the firſt Teftator was indebted, as much as he ſhall recover 
of the Goods of the firſt Teſtator z, yet if that Executordid Ali- 
enate and Convert to his own-uſe all the Goods which did belong, 
to the former Teſtator ; in this Caſe.no Afton doth lye againtt the 
Executor of the Executor tor Recovery of any debts due by the 
arſt Teſtator, Likewiſe where 4. makes B, Executor 3 =_ B. 

S cs 
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makes C, Executor, there the Goods which came from, or were 
left by A. be not in the hands of C. lyable unto the Judgements 
had againſt B. Nor on the other fide, are the Goods of B. in the 
hands of C, ſubject to the Judgements had againtt A. And the 
like is to be underitood of Statutes, Recognizances, and Bonds, 
Alſo by the Laws'ot this Land an Exccutor ſhall not be charged 
by any bequeſt made by his Teſtator of the :Goods that did be- 
long to another-man. Indeed by the Civil Law it is otherwile, tor 
there it is lawtul for the Teltator to bequeath another mans Goods, 
which the Hcir at the Civil Law mutt buy, or pay the value there- 
oft, it the Owner will not ſell them. 

5. If aWaman in debt nilliey, and dye before the debt be re- 
covered againſt her, though leaving to her Husband much morc 
than the' value of the debt, yet'is he not lyable .n Law to pay 
one penny of -her debts afterher deceaſe, becauſc he neither is her 

| Exccutor \nor iAdminiſtrator, mor came to her Goods by wrong. 

(i) Ridl. 7zew (4) Infomuch that a "Woman indebted One thouſand pound, and 

of ie 019 317% having Leal and:other'ymmoveable Goods tothe value of Three 

Set.4 orbourthohlandpound marrying with 4. B. and'then dye befoxc 
the debt be xecovercd againſt her; In'this Caſerthe Husband ſhall 
have all the value of his Wites'Eftate, and yet in Law not be lyable 

(4) Offe- Ex3%- for her debts 3 during her life he-is lyable but mot afterwards. (k,) 

_ This ſeems a defe&t in the Law, whereby Creditors are at- a loſs 
without remedy ; theretore let them fue in her lite-rime, for Lex 

fit vigilantibus non dormientibus. 

6. It a man be indebted: and dye Inteftate, or if the-Executors 
of one "who hath made a Will retuſe to be Executors, whereby 
the Goods do come to the hands of the Ordinary, the- Creditors 
may have a Writ of Debt againſt the Ordinary by the Stat. of Weſt. 

(1) Fitzh. N.B. 2,cap. 19. (1) and in this caſe he mult be fued by the name of 

(no E.4 34. Ordinary. (m) But after Adminiſtration committed the Ordinary 

(= ) $Eliz. Dyer - ſhall not be fued. (#) 

_ 7. An Executor may make himſelf chargeable of his own pro- 
per. Goods, cither by Omiſſion or by Commiſſion ; By Omiſſton, as 
when he being ſued upon an Obligation or the like, there being at 
the ſame time a Judgement in force againſt him or the deccaled, 
and hath but juſt enough in his hands to fatishe that Judgement, 
yet doth not plead this in Bar of the preſent Action, but ſuffers 
the Plaintiff to recover againſt him ;-1n this Caſe he muſt ſatishe 
the ſecond debt out of his own Eftate : Or by Commiſſion, as when 
he doth ſomething that is a Walt in. him, and thereupon a Deva- 
ſtavit'is return'd againſt him, in which caſe he mult anſwer as 
much'as he waſtcd out of his own Eftate z or when a ute being, a- 
gaintt him, he pleads ſuch a falſe Plea therein as tends to the per- 

petual Bar of the Plaintiffs Action, and yet being of a thing —_ 

| is 
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his certain knowledge; as when be plcads he is not Executor, nor 
ever Adminiſtred as Executor, and 'upon tryal of this ifſuc it be 
found againſt him, that he is a lawtul Executor, or Exccutor in 
his own z in this Caſe he muſt ſatishe the debt out of his 
own Eſtate, whether he hath Aſets or not, and the Execution had 
upon the Judgement ſhall be levied upon his own proper Goods. 
(o)) Likewiſe, if an Exccutor:'or Adminiſtrator fued doth plead to 
the Action Plene Adminitiravit, and: upon T ryal it be ak againtt 
him 3 in this Caſe if he have any of the deceafeds Goods left in 
his hands, the Execution ſhall be: of them ; but it he have none 
ſuch, then the Execution ſhall be, and he ſhall be charged tor (o 
much as is found to the value thereot to be in his hands, of his 
own Goods : But where one is ſued upon a Promiſe made 
by the Teitator, -and he plead. Non Aſſumpſt to it z or where he is 
ſued upon a Deed made by the Teſtator, and he plead Nox eft fa- 
Gum toit, or the like; and theſe iſſues upon Tryal are found a- 
gainſt him; or when he ſhall conteſs the Action, orſuffer a Judge- 
ment to by detaule againſt him, or plead any vain Plea; In 
all theſe Cafes: he ſhall not be chargeable of his own Eftate, nei- 
ther ſhall the Judgement and Execution: in theſe Caſes be de borns 
Propris, but de bonis Teſtatoris only tor the Debt, and de bonis Pro- 
pris tor the Colts, And yet it an Executor or Adminifirator ſhall 
intreat a Creditor to torbear his debt, until a day, and then pro- 
miſe to pay him by this promiſe he hath made himſelt chargeable 
as for his own debt, howbeit it ſhall be allowed him upon his ac- 
count.. And it a debt be recovered againſt one who ieh betore 
Execution ſued, leaving Goods ſufficient to fatishe; then ſhall ngt 
the Land deſcended to the Heir be charged therewith, nor by like 
reaſon any Land conveyed atter Judgement. Or it a Creditor be 
made Executor by his Debtor, and pay himſclt part out of the 
Goods, he cannot ſue the Heir for the reft, becauſe the debt can- 
not be apportioned, but otherwiſe he may. (p) 

8. In all Caſcs where a man is charged of his own Eftate, and 
the Execution be de bonzy Proprits, the Judgement is ever de bois 
Tejtatoris, And the method or form of proceedings in ſuch caſes, 
is this, viz. The firſt Execution is againſt the Executor 4e boms Te- 
fatoris, and not de bonis Proprits : And after a Devaſtavit return'd 
by the Sheriff, and not before, againſt the Executor or Admini- 
{irator, a new Execution is directed to the Sheriff to levy the debt 
de bonis Teſtatoris ;, and if there be none of them to be found in his 
hands, then to levy them de bonis Propriis Executoris vel Admini- 
ftratoris :- Therefore if an Executor or Adn.iniftrator be ſued by a 
Creditor, and the Executor or Adminiſtrator plead a Plene Admi- 
niſtravit generally, or plead ſpecially that he hath no more bur to 
latistic a Judgement or the like 3 and upon tryal this iſſue be found 
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againſt him, and that he hath in all, or in-part, enough to ſatisfie 
the debt; In theſe Caſes the Judgement is de bonis Teſtatoris, and 
thereupon an Execution is as in other caſes to-levy the debt de bo- 
ni Teftatoris jn the hands of the Exccutor cr Adminiſtrator, and» 
the Coſts de bomis Propris, And upon the Return of the Sheriff 
a ſpccial Execution doth iſſue forth to levy the money de bonis Te- 
ftatoris : And if it appear that he hath waſted the Goods, then that 
he ſhall ſatishe the Execution de bonis Propris. And hereupon alſo 
the Plaintiff may, if he pleaſe, have a Capiss againſt the Body, or 
an Elegit againſt the Lands of the E.xecutor or Adminiſtrator ; 
and other courſe of Proceedings cannot, nor may be had in this: 
(a) Atworths Calc againſt the Exccutor or Adminitrator. (q) But a Sute Com-. 
Caſe. Mich. 38, menced againſt an Exccutor as Adminiſtrator, or againſt an Ad- 
3 abhd 3-9. miniſtrator as Executor will prove ihvalid ; tor neither the one 
Firzh. Executor- nor the othex is.chargeable with the payment of Debts or Lega- 
PAYS ;* ciesin fuch an Erroneous Sute. But where an Action of Debt was 
32. brought againit Two Executors, whereot the one appeared and 
confeſſed the Action, the other making detault 3 thereupon Judge- 
ment was 'given to Recover againſt thera both de bows Teſtaeoris 
in their hands, and Execution accordingly. : And upon this Exc- 
cution the Sheriff returned\a Devaſtavit againſt that Executor on- 
ly that made default, and -hexceupon a Scire Facias went out againſt 
him alone, and afterwards-an Execution againſt him alone de bo- 
(r) Brownl-Rep. 235 Propriis. (r) And in a Fieri Factas upon a Recovery againſt 
$'36. 74.116, Exccutors the Sheriff Returning a Devaſtavernnt, a Writ of Exe- 
- —_ cution iſſues againſt the deceaſeds Goods, and it there were none 
YnB.4.759, ſuch, then againſt the Executors Goads. (5) 

9. If one by Bond or. Covenant oblige himſelf to pay fach a- 
ſumm of money at ſuch a day, not mentioning his Executors at 
all, yet is the Executor alſo bound as included in.the.Name or Per- 
ſon of the Teſtator. For if a man bindeth himſelf, his Exccutors- 
are alſo bound, though they.-be not named in the Band ; but fo. 

(:) Co. ſap. Lirtl. it isnot of the Heir. (t) And in this- reſpe& the, Executor doth 
- + > "—_ more aCtually repreſent the perſon of the Teſtator, than the Heirs 
doth the.perſon of the Anceſtor. So.that every Band or Covenant 
by the Tcſtator made for payment of money or the like, thou 
he doth not Covenant for, nor bind Himſclt andhis Executors by- 
expreſs words, reacheth unto his Executor allo, although he be. 
not named, And yet the Heir is not bound it he. be not cx- 
preily named by.the word. Heir, though there be never ſo greats 
Aſſets or Land deſcended to him.. And-although Executors Þ {o, 
© repreſent. their Teſtators-perſons that they: ſtand lyable for their 
Debts though not mentioned in the Bonds 3 yet where a man is 
baund that he will not fue upon ſuch a Band, and dies, it his 


Exccutors: afterwards ſue, this is beld. to be no ftoriciture of the 


28 8.8. Dyer 14 
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moneth after Requeſt made to him, and he dies before Requelt 


made, it ſufhceth not to make it to the Executor. (w) And al- ©) Bid.& Man» 
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Bond. (#) So where one is bound to pay Ten pounds within a (*) Offic. Exec. 


P. 156, 27 H. 8. 


26, 


though in a Judgment had againſt a Teſtator in his life-time, no Etiz, 
mention be made of his Executors, yet are they. lyable in that. 


caſe ; fox to debts upon Record, and to debts and dammages al- 
ready recovered againſt the Teſtator,and to debts by recognizance, 
the Executor.is lyable though he be not named. So likewiſe do 


Executors ftand charged with other interiour debts upon Record, 


as Iſſues fortcited, Fines impoſed by Juſtices at Weſftminfter, or at. 


Aſſizes, Quarter-Seſhons, Commitlioners of Sewers, and the like, 

10. An Obligation made after a Contra difſolveth the Con- 
tract, So that it a man do make a Contra to pay certain money 
tor a thing bought by him, it he make an Obligation tor the mo- 
ney, the Contra& js diſcharged, and he ſhall not have an Action 
of: Debt upos the Contract, (x) And theretore it A. and B. do» (*)9 
bargain with C, to pay him One hundred pound for Corn or other - mg 
things, and afterwards C. taketh ſome Writing Obligatory of A. 
only, and then B, dieth; in this Caſe the Executors of B, are diſ- 
charged, becauſe they ſtood charged only by the Contract, which 
is-extinguiſhed by the faid ſpecialty ; tor ſuch writing Ob 
tory doth determine or drown any duty-by a . meer Contract, 
cauſe Specialty is-of a higher nature. And although an Exccutor 
not named in the Obligation be notwithſtanding bound, as afoxe- 
ng alſo that he that is named in the Teſtament, hath 
yet is he notthereby lyable or ob- 
liged to ſatishe the Creditors of the deceaſed, as one that hath 
paid the Fees due for the-lame out. 


ſaid, __— 


orm Proved the fame, 


in due 


Adminiſtred, unleſs alſo he hath 
of the Goods of the deceaſed. 
It was Adjuged, that-if an Executor pay a debt of his Teſtators 
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with his own proper Goods, he. may retain as much in value of Hill. ro8.8. 


the Teſtators Goods, And 6 E4.6. in debt by Sbelley.verſ. Sack: 
vile Executor of H. Brown, he pleaded Plenes Adminittravit, and 
upon Eyidence the Plaintiff ſhewed, That the Defendant had a 
Farm belonging to the. Teſtator in his hands to the value of Two 
hundred Marks 3. the Defendant, ſhewed how he had expendcd . 
yment of the Teſtators debts : And the 
n the Evidence was, whether the. Detendants Plea 
£2? And upon Conſultation with the Juſtices of B. R, 
it ſhall be received to maintain the Iſſue of Fully Adminiftred tor . 
& much as it amounted+.unto, becauſe to make fuch a Retairer 
and Deduction, as to alter the property, is-one and the ſame. 

F, H. Executrix of F. broug 


Two hundred Marks in 


Queſtion u 


was recerva 


be Detinue of Goods againſt A. 
The Caſe was, F. had made awillin writing, and thereby given 
wavy Legacies, and at the cnd of his Will gave the Reſidue of 
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his Goods to F. his Wife, whom he made his ſole Executrix, for 
the payment of hisdcbts, and todiſpoſe thereot tor the wealth of 
his Soul. F, the Wife aftcr takes H. to Husband, who made 4. 
the Defendant his Executor, and died 3 and againtt 4, doth F, H. 
bring Detinue for the Goods of F. And'it was adjudged for the 
Plaintiff, becauſe F. H. doth not here take the Reſidue of the 
Goods as a Deviſce or Legatee, but as Executrix, by reaſon of 
theſe words, viz. | for the payment of his debts,and for the wealth 
of his Soul. ]. And the Juſtices held, That all-works of Charity 
were within the Intent. 


CH A P. XXVI. 


Of a Devaſtavit or Waſt in an Executor or Adminiſtrator. 


1; What a Devaſtavit or Waſt is ; and in what Caſe the Writ 
of Devaſtaverunt doth lye. 

2. How many wayes a Devaltavit or Waſt may be committed. 

3. An Executor or Adminiftrator in @ Devaſtavit or Waſt is 
chargeable de bonis Propriis. 

4. What A#s donot amount to a Waſt ; alſo a Waſt.committed 
by one Co-Executor ſhall not charge another, 

5. The manner of Proceedings againft Execntors or Adminiſira- 
tors int caſe of a Devaliavit. 6 
I. A Devatavit or Waſt in the Executor or Adminiftrator is 

when he doth miſ-adminiſter the Goods and Chattels of 
the deceaſed, or mif-manage that Truſt which is repoſted in him, 
either by the Teſtator as to the Executor, or by the Law as to the 
Adminiſtrator 3 and therefore the Writ of Devaſtavernnt bona Te- 
ftatoris lyeth againſt Executors for paying Legacics or Debts with- 
out Specialties, to the prejudice of Creditors that have Specialties, 
before the debts upon the ſaid Specialties be due. For in this Cafe 
the Execuitors are as lyable to an Action as it they had waſicd the 
Goods ot the Teſtator riotouſly or without cauſe. (4) Likewiſe, 
the ſaid Writ lyeth againſt Executors or Adminiſtrators, when 
they deliver the Legacies given by the Teftator, or make Reftitu- 
tion for wrongs done by htm,or pay his debts due upon Contracts, 
or other debts upon Specialties, whoſe dayes of payment are not 
yet come, &e, and keep not ſufficient in their hands to diſcharge 
thoſe Debts upon Record or Specialties, which they are compel- 
lable formerly by Law to ſatishez or do deviate from that method 
or order enjoyned Exccutors by the Law in the payment of Debts 
and 
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and Legacies 3 In ſuch Caſes they ſhall be conſtrained to pay of 


their own Goods thoſe Duties, which at the firſt by the Law they 
were compellable to pay, according to the value of that which 
they delivered, or paid by compultion for fuch payment of Debts 
or delivery of Legacies as is aforeſaid, betore Debts upon Record, 
or Specialties, whoſe dayes of payment are already come, are ac- 
counted in the Law a waſting of the Goods of the deceaſed, as 
much as it they had given them away without cauſe, or fold them, 
and converted them to their own uſe. (6) 

2. From the Premiſes it is evident, that a Devaſtavit or Wait 
may be committed feveral wayes z more particularly thus , viz. 
When more is expended about tke Funerals of the deceaſed, with 
reſpeR had to his Eſtate and degree, than is meet and fit z when 
Executors pay Legacies m money, or aſſent to Legacies given in 
other things, betore the Debts are paid, not reſerving ſufhcient to 
pay the Debts alſo, when the Debts are not paid in that order and 
manner-as the Law requires, but payment is- made of that fhrit 
which ſhould be paid laſt, when there is-not ſufficient to pay all ; 
when the Executor gives a Releaſe of a Debt or Duty due to the 
deccaſed betore his Receit thereot z when he Releaſes an Action, 
whereby he might recover the decealeds Goods, or the value there- 
of ; when he ſells the deceaſcds Goods much under value, fpecially 
if in a fraudulent way, as to his near friends, to his own uſe, or 
to have money under hand, or the like. (c) But be the appreyz- 
ment what it will, and lct the Teſtator fell tor what he will, hc 
ſhall ſtand chargeable to the beſt and utmoſt value towards: the 
Creditors ; but a Sheriffs ſale of the Teſtators Goods upon: an 
Execution at an under-value is no walt in the Exccutor. (4) It 
an Exccutor upon a Bond of Two hundred 'pound fortcited for 
non-payment of One hundred pound , accept the Principal, or 
Colt, or Dammage, and give a Releaſe or Acquittance of the whole 
tortcited Bond, or of all Actions, or upon Record acknowledge 
fatisfaftion upon Judgement- hadz this ſhall be a Devaſtavit or 
Waſting of (o much as the penal ſumm is more than is received by 
him, and fo far his own Goods ſtand lyable to Creditors not fa- 
tished, (e) And {o doubtleſs is it, if he do but give up the Bond, 
having no Judgement upon it, though he neither make a Releaſe, 
nor x. an) 4 ſatisfaction. The Law is the ſame in Cale of rc- 
lealing of Treſpaſſes, or other cauſes of Aion 3 As it one take a- 
way Goods from the Teſtator or his Exegutor, and he give a Re- 
leaſe; this is a Vaſt and makes his own Goods lyable ©: Yet on the 
other ſide, if an Execcutor by payment ot Two hundred aud forty 
pound or thereabouts, get in a forfeited Bond of Five hundred 
pound, it ſhall be an Adminiſtration but of Two hundred and 
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torty pound, or of no more than he really paid, (f) Alſo the Exe- rig, 
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I: is « Devaſiz. Cutors verbal agreement to require or ſue for no more, or his giv- 

vic i” Excextors jng a Receit for ſo much as he hath received, or delivering of the 

> 4 oo Bond into a Friends, hands, or into a Court of Equity by way of 

gw -»d Security to the Debtor that he ſhall not be ſued tor more, is.no 

dow i Devaſtation or Waſt, ſince that the reſt in Law ſtil remains as due 

Pn. 167- and _ſuable. (g) And upon the Ifſue of Plene Adminiftravit the 

p.248, Jury is to find whether the Executor hath Aﬀſets or not, and 

not whether a Devaſtation, for that muſt come in by the Sheriffs 

reg Return upon the Fieri Facias, (hb) Again, the Exccutors ſubmit- 

ford & Merford, ting to Arbitrement matters of Debt or Duty due to the Teſtator, 

or touching his Goods taken away, is another way of diſcharging 

dangerous to Executors; for if it happen that by the Arbitrators 

Award the Treſpaſſers or Debtors be diſchazged without full Re- 

compence made, the reſt of the value will ſubject the Executors 

to the Creditors, becauſe it was their own voluntary a& to ſubmit 

C q _— to Arbitrators. (i) Or if an Executor allow a Writ to ſuffer 

> HE udgement to be had againſt him, upon a Writ which is abatable, 

& ſhall not have allowance of that, but this ſhall be Return'd as 

COS a Devaſtavit, (k,) Yea, if money be paid by an Executor upon an 

Lawry «painſjs uſurious Contra, it is a Devaſtavit. And it was held by the Lord 

Sldred and E4- Hobard, That if an Exccutor pay a Bond made upon an uſurious 
10 E9. 3. $03. «. Contra, it ſhall be a Devaſtavit or Waſt in the Exccutor. (1) 

Cee iam 3. Theſeand thelike Acts arefaid to be a Devaſtavit or Waſt in 

; | the Executor.or Adminiſtrator 3 which being diſcovercd againſt 

him by the Sheriffs Return will charge him de bois Propriis tor {o 

much as he hath ſo miſ-adminiftred 3 -infomuch that any Creditor 

may charge him for the Debt-due to him from the Teltator, as tar 

his own proper Debt, and for ſo much Execution ſhall be made 

againſt him upon his own Body, Lands and Goods, Yea, the 

Husband ſhall be charged in a Devaſtavit for the Waſt of himſelt or 

nf = #5... his Wife, where ſhe is an Executrix, whilſt they both live; but 

of Entries 11. & after her death it may be otherwiſe : yea, and if a void Admini- 

> ſtration happen to be committed, and the Adminiſtrator waſt the 

held in 12H. 79. Goods, and then Adminiſtration be committed to another z in this 

and in Caf aueer caſe the former Adminiſtrator may be charged by the Creditors for 

192, in Con. Pl. the waſt done in his time, - 

-— ; <7 my 4. But for an Executor or Adminiſtrator without fraud to ſell 

ford and Met- the Goods of the deceaſed under value, eſpecially where more 

oy Xnomiyny cannot conveniently be made of them, is no waſt. Nor ſhall one 

227. Kelw. Rep. Executor or Adminiſtrator be charged for the waſt done by ano- 

Cs Dy. ther z tor where there are many joynt-Exccutors, it only one of 

210.4. The Writ them doth commit the waſt, he alone ſhall ſuffer for it. (-m) So 

Aff onty the Exccutor or Adminiſtrator committing Waſt in the Gift or 

P.4 H. 8. Ror- Sale of any of the Goods of the DefunRt, ſhall anſwer it alone, 

& aſh. 36 Eliz. and not he to whom the Goods are {o given or fold 3 yet the Exe- 

Offic, Ex. p. 252» cutor 
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cutor or Adminiſtrator of ſuch an Exccutor or Adminiſirator ſhall 
not be gueſtion'd tor it after his death. Alſo an Executor or Ad- 
miniſtrator may lawfully (cll or convert the deccaſeds Goods to 
his own uſe, fo as he convert the money thereof to the deccaleds 
uſe in payment of Debts or the like, and pay ſo much of his own 
money as tlie Goods fo converted to his uſe are worth ; and this 
ſhall not be imputed to him as a Waſt. Yea, he may fell any {pe- 
cial Legacy that is bequeathed, and even this ſhall be no Waſt in 
him, though it be a wrong to the Legatce, in caſe there be Aſſets 
to pay Debts beſides : But when he hath enough to pay all the 
Debts and Legacies, then he may diſpoſe of the whole Eſtate how 
he pleaſe without any prejudice to Limſelf or others. (#) And 
note, That the waſting Executor doth not incurr daramage , or 
make his own Goods lyable for ſatisfation for the Waſt, turther 
than the value of the Tcſtators Gocds fo waſted or miſ-adminit- 
fired doth amount unto. An Action of Debt was brought againſt 
Two Executorsz one appeared and confeſſed the Action, the o- 
ther made default z and Judgement was given to recover de bonis 
Teftatoris in both their > whexeupon a Scire Faciss iſſued. 
The Sheriff returned Nibhil; but he who made default hat waſted 
the Goods, upon which a Scire Feci iſſued againſt him who had 
waſted the Goods, and upon Return of the Scire Feei, Execution 
was awarded, of his own proper Goods only, without his Co- 
Executor, 

5. If the Executor confeſs he hath Aﬀets, ſuppoſing the Exc- 
cutor to be Defendant, then may the Sherift Return a Devaſtavit, 
(0) It the cauſe of Action be againſt Exccutors or Adminiſtrators, 
the Judgement is to recover the Debt and Dammages of the Te- 
ſtators Goods, if the Exccutor hath ſo much in his hands; and 
if he hath not, then the Dammages (as was formerly ſhewn) of 
the Executors or Adminiftrators own Goods. And it the Sheriff 
upon a Scire Facias Return a Devaſtavit, then a Fieri Facias or Ele- 
git may be ſucd out to levy the Debt and Dammages of the Exc- 
cutors or Adminiſtrators proper Goods. And it the Executor 
plead, That he never was Exccutor nor Adminiſtred as Executor, 
and it be found againſt him that he had Adminifixed but one 
penny, the Judgementſhall be to recover the Debt and Dammages 
of the Executors own Goods. And in a Caſe of Debt brought 
upon a Record, the Execution (hall be brought where the Record 
remains. (p) 

Judgement was given againſt B, in a debt of One hundred pound 
in C, B. After the {aid Judgement he entered into a Statute to F. 
S. and dicd Inteſtate ; his Wite takes Letters of Adminitftration, 
and removes the Record of the ſaid Debt recovered againſt her 
Husband into B. R. by Extour ; depending the Sute (the payes a 

T Debt 
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Debt due upon the Statute to 7. S. Afterwards the former Judge- 
ment is athrmed. On a Scire Facis againſt the Adminiftratrix to 
have Execution, ſhe pleaded payment of the ſaid Statute, beyond 
which ſhe had not Aﬀets. Upon this on? eres of the Kings 
Bench were divided, viz. Popham and Gawdy againſt Ferner and 
Telverton, It was referred to the Opinion of te other Juſtices 3 
they joyncd in Opinion with Femner and Telverton, and judged it 
a good Plca, and that the paying of the Statute was no Deva- 
ftavit;, for at the time oft the Execution ot the Statute ſhe 
could not plead the Judgement of C. B. it being then doubt- 
tul whether it would be afthrmed or not ; theretore no default in 
the Wite-Adminiftratrix in payirg, and diſcharging the Statute ; 
for (he could not have. an Audits Brerela, nor any other Remedy 
to be freed from payment of the Statute, at the time of the Exccu- 
tion thereof. 


C H A P. XXVIL 
of the Bxecutors power in Sale of Lands deviſed to be ſold. 


1. The difference between a Deviſe, that the Execntors ſhall ſell 
the Land ; and a Deviſe of the Land to the Executors to be ſold, 

2. The profits of Land Deviſed to be ſold are not Aſſets in the. 
Executors bands for a time before ſuch Sale, 

3. In what Caſe the Heir may or may nit enter upon unſold 
Lands deviſed to be ſold, 

4. Executors accepting may without others Refuſing , make a 
good Sale of Lands deviſed to be ſold, 

5. In what Caſe ſurviving Execntors cannot ſell Lands deviſed 
to be ſold, 


I, WW Here Land is by Will appointed to be ſold, neither the 

money raiſed, nor the profits ſhall be accounted as any 

(«) Statar R$. of the Teſtators Goods or Chattels. (a) And when a man de- 
_— viſeth, that his Executors ſhall ſell the Land, there the Land in 
(b) Perk.tit.De- the mean time deſcends to the Heirs (5) and until the Sale be 
es fol. 1%4>. made the Heir may. enter and take the Profits... (c) But when the 
(0) MAS tree, Land is Deviſed to his Executors to be ſold, there the Deviſe 
++ ag * taketh away the Deſceht, and veſteth the State of the Land in the 
Executors, and they may Enter and take the profits, and rake 

COSts feb. fale according to the Deviſe. (4) Alſo when a man devileth his 
wzs Land to beſold:byhis Executors, itis all one as if he had deviſed 
his Land to his. Exccutors to be ſold, becauſe he then m_—_ 

ev 
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deviſeth the Land whereby he breaketh the Deſcent. 

2, If a Teſtator doth appoint by his Will his Executors to 
make fale of certain Lands for the uſe and bchoot of the faid 
Teſtator, and the Lands after the Teſtators deceaſc happen to re- 
main ſome time unſold, the Profits thereof in the ſaid time before 
ſuch (ale made ſhall not be Aﬀets in the Executors hands, unleſs 
the Teftator did deviſe, That the mean Profits till the Sale ſhould 
be Aſſets in their hands 3 for otherwiſe they (hall not be {o, though 
the Exccutors in this Caſe have no Eſtate or Intercſt in the Land 
but only a bare and naked Power and Authority. (e) 

3. Butit the Executors _—_ power to (ell the Land of the 
Teftator , deter the Sale thereot after the offer of a reaſonable 
price, converting the Profits thereot to their own uſe, the Heir 
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may lawfully Enter to the Land, and put out the Executors (F) if (f) Dyerfol.z7r. 


they have no further Authority or Intereſt than only to ſell the 
Land and diffribute the money, tor then the Frank-Tenement doth 
deſcend to the Heir, (g) and the Executors are bound to per- 
form the Deviſe in convenient time : But it the money for the 
ſame be to be diſtributed in pios wſws, then the Frank-Tencment 
is in the Exccutors after the death of the Teſtator, and not in the 
Heir. (hb) So that in fuch Caſe he may not Enter as in the former. 
Yea, if Lands Deviſcd to be {old be not accordingly ſo done by the 
Execcutors, the Law will then enforce them to ſel] the Lands fo 
{oon as they can, becauſe the mean Profits in that Caſe taken be- 
tore Sale are not Aﬀets to charge the Executors as compellable to 
pay debts of the ſame : Burt it a man Deviſe, that his Executors 
(hall (ell his Land, there they may {ell it at any time, for that they 
have but a barc and naked Power and no Profit. 

4. If many Executors be named in a Will, wherein Power is 
given to them to (el Land for any purpoſe; and ſome 'of theſe 
Exccutors refuſe the Executorſhip : In this Caſe the othes Exc- 
cutors who ftand to the Will, may diſpoſe and {:11 the Land with- 
out the conſent of the other who ſo retuſed the Executorſhip. 
(z) But Note, That an Executors Executor cannot (cl! the Land 
of the firſt Teſtator (who by his Will gave Power to his Execu- 
tor to (ell the ſame ) unleſs there: be a Co-Executor furviving, 

5. Although the ſurviving Executor may fell the Land which 
a Teſtator doth bequeath to his Executors to be Sold, becaulc 
as the State fo the Truſt ſhall ſurvive; yet in caſe the. Execu- 
tors in that part of the Will imipowering them to Sell be par- 
ticularly Named, cach-by hisparticular Name, and one of them 
refuſe and dye before Sale made, then the Survivors cannot cl! 
the ſame, (&) becauſe the words of the Teſtator (one 'of the 
Executors refuſing er being dead) cannot be fatished, unlets the 
Teliator expreſs in his Wil a Power to the Survivors or Survi- 
a 1 vor 
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vcr of them, or to ſuch or ſo many of them as take upon them 
the Probate of the Will; without which words (the FE xccurcrs 
being particularly Named) it is otherwite ; But it the Land to 
be Sold be left to his Executors generally , not pazticularizing 
their Names, then Sale made by ſome of thewn only, in this Cafe 
is good; for that now by" the Statute of 2r H. $. cap. 4. it is 
Provided, That where Lands be Willed to be {old by Exccutors, 
thovgh part of them refuſe, yer the reſidue may fell, But here 
Note, That they may not{eH to him that fo retuſcd, becaule he is 
vet a party, and privy to the Laſt Will, and remainsan Executer 
{till fo long as any Co-Executor: lives. For it was the Opinion 
of the &ec; 

Note, that by the Opinion of the Juſtices, it a man .makes his 
Laft Will, and Wills that his Executors ſhall (cl his Land, and 
Deviſes his Land to his Exccutors to be fold, and one of the 
Exccutors refuſe the Adminiſtration of the Teſtators Goods be- 
fore the Ordinary, the other Executors cannot fell the ſaid Land 
to the Executor {o refuſing the Adminiſtration, by the Statute 
21 H.$. cap. 4. For that Executor notwithſtanding ſuch his re- 
fuſal is ill a party, and privy to the ſail Teſtament, and is one of 
the Executors at his pleaſure, 

It was adjudged in B. R, betwcen Vincent and Lee, where a 
man deviſcd, That his Sons in Law ſhould {cll the Reverſion of his 
Land, without mentioning their particular Names 3 it ſome of 
them dye, that the others may (clI, 

Upon a ſpecial Verdict, the Caſe was; A man ſcifſed of Lands 
in Poſfeſhon, and of other Lands in Revertion, upon an Eſtate 
for lite , Deviſeth by his Will in writing , That his Executors 
ſhould have all his Lands Free and Cuttomary in D. for Tcn 
Years to perform his Will, and the Will of his Father, with the 
Profs thereof ; and that after the Ten Years, his Exccutors or 
any of them ſhould fell it for the payment of his Debts. He 
makes Three Exccutors and dies :. The one dies, the Ten Years 
expire, Tenant for Lite dies; the Two ſurviving Executors fell 
the Land, &c, Spurling. This Sale is not good : (1:)- The. R6- 
verſion of the Eftate tor Lite paſſed not, becauſe he had other 
Lands there to fatisffe the words, and it was not his intcnt to 
paſs it, becauſe there were not any, Profits to. he taken thereby. 
(2.) The Sale by the Two ſurviving Executors is not good, 
tor it ought to have been by all, or by one of them only. But the 
Court relolved to the contrary.in both z wheretore it was adjudged 
accordingly, 

Lhe ſame Caſe is Reported by Anderſon, thus wiz. 7. T. 
brought Ejetiione Firme againſt 7. W, and others. The.Dc- 


der-ReP- Par-2+ fendants pleaded Nom. Crip. whereupon Special Verdict , was 


given, 


given, the which in effet was, That one Smith being ſeiſed 
ot Twenty Acres of Land, made a Leaſe thereot to one tor Lite 
and being alſo ſciſed of Sixty other Acres, made his Will in 
manner following , viz. I Will and Charge my Executors , and 
every of them , to fulfill my Fathers Will, and this my Laſt Will; 
(in which were divers Legacies) In Conſideration whereof I give 
all my Lands and Tenements to my Executors, and they to take the 
Profits thereof by the ſpace. of Ten Tears, and thoſe Ten Tears 
ended, I will the ſame to be fold by my ſaid Executors, or by one 
of them, And made Three Exccutors, and dicd ; aftex the Te- 
nant for life died 3 one of the Executors died alſo. The Two 
Exccutors Enter on. the Sixty Acres, and. reccive the Profits 
thereot tor Ten Years, but Entercd not on the Twenty Acxcs 
but after the Ten Years ended the (urviving: Executors fold the 
Twenty Acres to f. H. who Entered and Leaſed the fame, 
whercon the Action is brought. It was ſaid, That the Execu- 
tors did not Sell ; but it was adjudged, that the ſurviving Exc- 
cutors might Sell 3. For it appeared that the. Intention of the Tc- 
ſtator was, That the Land thould be fold for..the performance 
of his Will, which the ſurviving Executors might Execute, and 
conſequently do what the Tettator appointed in order - there- 
unto, 
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CH AP, XXVIL. 


Of Debts, Legacies, and Mortuaries, and the Executors me- 
thod in the payment thereof. 


1. Debts to be paid before Legacies. 
2, The Executor may pay himſelf firſt, 
3. What Debts tothe Crown ſhall bave priority of payment be- 
fore Debts to the Subjefi, | 
4. Judgements npon Record to be ſatisfied next after the Debts 
due to the Crown, 
5. Next after Judgements upon Record, Debts by Statutes, or 
Recognizances, are payable before meer Perſonal Debts, 
6. After Statutes and Recognizances, Debts dune by Oblig ations 
-or penal or ſingle Bills are to have the next precedency in payment. 
7. Debts wpon Specialties, Bonds and Bills are to be ſatisfied 
before Debts wpon a ſimple Contra. 
8. After Obligations Debts due wpon TR Bills, Merchants 
Books, and other Specialties are to be paid, 
9. Tonching Debts due for Rent upon Leaſes, what the Law 
in that Caſe is. 
10. Debts for Servants wages payable before Legacies, 
- Ii. Covin it an Executors payments ſhall net prejudice a Cre- 
tor. | 
12. Mortuary, what it is, when, where, how much, and in 
what Caſes payable. 
13. Law-Caſes relating to this Subje@, 


I. A L1 the Debts muſt be paid before any Legacies be paid or 

dclivered, and if there be not enough (over and above 
the Legacies) to pay all the debts, then and in that Caſe any thing 
given by way of Legacy may be fold tor payment of the Debts; 
and in ſuch Caſe the Legataries muſt be content to loſe their Le- 
PAacies. 

2, In the firſt place the Executor or the Adminiſtrator, if he 
be a Creditor to the deceaſed, ſhall be preferred betore others ; fv 
that he may dedud to ſatishe himſelt firſt, although other Cre- 
ditors loſe thcir whole dcbt thercby, ſpecially it his debt be in 
cqual degree with the other debts; ſo that an Executor may al- 
low his own debt in prejudice of othcr like Creditors, (a) it he 
hath made an Inventory, and in caſe he be not Executor of his 
own wrong. (b) Underſtand this eſpecially when the debts are ot 
cqual degree, for it the Teſtator be indebted to other men by Sta- 
tute, 
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tute, Judgement, or Recognizance, and to the Executor only by 
bed or Specialty, then = he not fixſt pay himſelf, unleſs there 
be Goods {ſufficient to pay both him and them. But by the Civil 
and Ecclefiaftical Laws the Executor is in the ſame caſe with other 
like Creditors. (c) 

3. If there be any debt due to the Crown, and the King Com- 
mence his Sute for it betore any other man can get a Judgement 
for his debt, he ſhall be fatisfied before any others z neither is it in 
the Election of the Executor to preter any other debt due to any 
Subject, (4) So that if the Executor be Sued by any Subjcct tor 
any fuch debt, he may plead in Bar of the Sute, That his Teſta» 
tor died thus much in debt to the King, ſhewing how, &c, and 
that he hath not Goods ſurmounting the value of that debt. (e) 
And it the Sute be not ſo by way of Action, as that the Executor 
hath a day in Court to plead, but be by way of ſuing Execution, 
as upon Stat, Merchant or Staple, then is the. Executor put to his 
Audita Qnerela, wherein he mult {et torth-this matter : But this 
priority of payment. of the Kings debt before any other, is to be 
underſtood of ſuch of the Kings debts only as axe of Record, and 
not of ſurmms of money due to the King upon Wood-ſales, or 
Salcs of his Minerals, for which no Specialty is given, or of 
Amercements in his Courts Baron, or Courts of his Honours, 
which be not Courts of Record, or of Fines for Copy-hold Eſtates 


143 


(c) L Scimus. 6. 
in computatione. 
Cod. de jure De- 
liber. & C. Srar. 
C. Statuimus de 
Teft. lib. 2. Prov. 
Conſt. Cant. 


(4) Magn.Chart. 


C- 19, 


(e) M. 33, & 24 
Eliz, The Lady 
Walfinghams 
Caſe. in Com. 3, 
& Trin. 29 Eliz. 


there, or of mony upon the Sale of Strayes within the Kings Ma-- 


nors or Liberties, or of forfeitures to the Crown of debts by Con- 
tract, due to any SubjeR, by Out-lawry or Attainder, until Othce 
thereupon found. (f) But of Fines and Amercements in the 


Kings Courts-of Record, there is no queſtion but they are debts of & 


Record. 

4. When the King is ſatisfied, then muſt the debts of the Sub- 
ject be paid, (g) if there be Goods of the deceaſed fufhcient re- 
. mmaining, and. that in this order or method. Firſt, betore other 
perſonal debts, whether they be due by Obligation, Bill, or other- 
wiſe, Judgements and Condemnations are to be diſcharged that 
is, the debts due by. Record, by any Judgement had againſt the 
deceaſcd in any Judicial proceeding in any Court of Record. (b) 
Nor is it any Plea for a Creditor by Statute to ſay that his Statute 
was acknowledged before the Judgement, and fo is more ancient z 
for a Judgement though latter, yet being more puiſne, is to be 
preferred betore a Statute in time precedent : But it this Judge» 
ment be ſatisfied, and is only kept on foot to wrong other Credi- 
tors, or it there be any Defteazance of the Judgement yet in torce, 
then the Judgement will not avail to keep off other Creditors from 
their debts. (:) And here Note, that between one Judgement and. 
another had againit the Teſtator,: precedency or priority cf time is 


not 


$tu.75,10 79.13%. 
23H. 8. 29. Co, 
5. 25, 4. $4, 59» 

60. 6, 232, Dyer 
232, 33, 21 E.4-+ 
21.& Rroo.Bucc. - 
88. 172. Co. $. 


Rep. part. 1. 73 - 
$3+ o, 77; fo. 
194, 103, 2 parts”! 
$1. $2, 37. 
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ou. 172; Gr. & 
Stu. lib. 2. cap» 
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; 4+ fol. 60, 

(1) Co. L. 5. fok 
28. &1.8.£ 322. 2. 


% 


144 


(&) 15, & 16 EI, 
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not matcrial, but he that firſt ſaeth Execution ſhall be preferred, 
and before any Execution fucd-it is at the Eletion of the Execu- 
tor to {atishce which Judgement he will firft. (k&,) And here ob- 
{erve farther, that this is to be underſtood of Judgements only a- 
gainſt che Teſtator, and not of any againſt the Exccutor himſclt 
alſo, thst what is ſaid -of a Teſtator in Caſe of an Exccutor im- 
mediate, is to be underſtood likewiſe of the Teſtators Teſtator in 
Caſe of the Exccutor of an Executor. Again, the forcſaid reſpe&t 
to debt by Judgement is not to be reſtrained or limited, only to 
the Four Courts at Weſtminſter, but extends it ſelf to Judgement 
m all other Courts of Record, as in Cities and Towns Corporate, 
having Power by Charter or Preſcription to hold Plea of Debt a- 
bove Forty ſhillings; for though Execution cannot be there had 
of any other Goods than ſuch as are within the Juriſdiction of that 
Court, j< it the Record be removed into Chancery by a Certio- 
rari, and thence by Mittimus into one of the Benches, then Exc- 
cution may be had upon any Goods in any County of England. 

Again, Debts upon Specialties muſt be paid betore debts up- 
on Contrat, (1) and debts upon Record muſt be paid before 
debts upon 'Specialtiesz alſo a Judgement in a Court of Record 
ſhall be paid before Statutes, which are but private Records, as 
alſo before Recognizances acknowledged by. Aﬀent of the parties. 
Likewiſe a debt upon or after a Recovery, though it be a latter 
debt, ſhall be paid before a precedent debt due by Recognizance or 
Statute, becauſe although they are both Records, yet the Judgc- 
ment im the Kings Court, upon Judicial proceeding, is the moſt 
notorious and more eminent in degree than a Statute or Recogni- 
7zance taken in private by conſent ot the parties, and therefore ſhall 
be preferred betore it, (m) 

5. In the next place, Debts due by Statutes or Recognizances 
entered mto by the"deceaſed are to be ſatisfhed 3 for the debt due 
upon Statute Merchant and Recognizance 1s to be diſcharged, (if 
there be Afſets) betore any Perſonal Debt; (#) For that by ver- 
tue of the Recognizance, not only the perſon of the Debtor is ob- 
liged, but alſo after the expiration of the day of payment, the 
movcable Goods of the Debtor may be apprehended, and fold for 
{atisfaftion of the debt. (o) Here Note, 'that a Statute and Re- 
cognizance ſtanding, in equal degree, it is at the Exccutors Eletion 
to give precedency to which he will ; neither is it material which 
of them was firſt or laſt ; nor between one Statute and another 
doth the time or antiquity give any advantage as touching the 
Goods, though touching the Lands of the Conufor it doth ; but 
as tor his Goods in the hands of the Exccutor, who firſt {eizeth 
them by his Exccution, ſhall have the preterment z and before (u- 
ing of Execution the Executor may give precedercy to whom he 

| will, 
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will, and may if he pleaſe ſatishe the Recognizance before the Sta- 
tute, at leaſt if he do it before Execution ſued thereupon : But 
Executors (under pretence or colour of Recognizances for the 
peace or good behaviour, or the like, or under pretence of Sta- 
tutes tor performing Covenants touching the enzoying of Lands, 
not fortcited, nor any ſurmms of mony poſhbly ever thereupon 
—onming poynble )'are not to with-hold payment of debts by Spe- 
cialty, thereby defraud the Creditors 3 ſo that if the Statute 
or Recognizance be only for performance of Covenants, and no 
Covenant be broken, an Obligation for the payment of preſent 
a 44 be diſcharged before it : Alſo, no Judgement or Sta» 
tute that is diſcharged, or is left and ſuffered to lye by —_—_ 
to bar others of their debts, ſhall bar debts upon Obligati 
And here Note, That a Statute is a more expedite remedy than a 
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Recognizance 3 for upon a Statute Execution may be taken out 


without any Scire Facias, or other Sute, which cannot be in the 
Caſe of a Recognizance, for there if a year be paſs'd after the ac- 
know no Execution can be ſued out againſt the party, 
himſelt acknowledging it, without a Scire Facias firſt ſued out a- 
gainſt him; and it dead, then though the year be not paſs'd, 
yet muſt a Scire Facias be (ucd. 

6. After Statutes and Recognizances debts due by Obligations 
and penal and lingle Bills are to be paid if there be yet Aſſets. (p) 
dav<uger pr th enrda - tions, then it ſeemeth to be in the 

wer of the Executor to diſcharge 

the day of payment in the one Ooligaten be expixed, and in 

the other not yet come, in which Caſe the Obligation whereof the 
day of payment is expired is to be firſt ſatisfied ; (r) or unleſs a 
ſute be Commenced for one of the Obligations, for then it is not 
in the Executors power in prejudice of that ſute to diſcharge an 
gation, for which no Action is brought. (s) But if Two ſe- 
veral Creditors bring ſeveral Actions againſt the Executor upon 
Two Obligations, he that firſt quand nana muſt firſt be 
ſatished. (t) Yet a debt due upon Rec may be paid depending 
the Action 3 (x) and although in cafe of ſeveral Obligations, 
when the time of payment upon the one was come at the time of 
the Teſtators death, not ſo upon the other, and he to whom the 
Obligation is, whoſe time of payment was expired at the Teſta- 
tors death, torbear to d or {ue for his debt, untill the 0- 
ther Obligation become alſo payable 3 In this Caſc it is then in the 
Executors power to pay which he pleaſe, if the Goods extend not 
to pay both for it is the Commencement of the Sute only which 
intatles to priority of payment, or at leaſt reſtrains the Executors 
eleionz therefore an Executor may not pay a debt of equal de- 
grce to a Creditor that brings no Action tor the ſame atter _ 
V Creditor 


which he will firſt, (q) un- 2* 


(p) Broo. Abrid, 
tir. Exec. n, 172. 


28 H.$, Dyer 32. 
- & Stud. cap. 
10, 


(q) Broo. ibid. & 
Dr. & —_— 
cap. 10. Þ. 

(r5 Brod! ibid. 

. : dez 
Caſes. An. 
1599. fol. 174. 

= 
oF Broo. ibid. 
172, 
(?) Labridg. dez 
Caſes, fol. 174. 
P. 2, 0. 6, 
(*) Broo. ibid. 
NY. 173. 
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Cw) Dr.& Stu, Creditor hath brought his Aion. (») But whether a bare ver- 
lib. 2. cap. 19. bal demand” without a fute be ſufficient to hinder the Executors 
yment to the other, is # queſtion, but reſolved in the —_— 
+ qr ol (x) Yetan Exccutor may make payment of any debt due by Re- 
Dr. & Stud-p.73-. cord, as by Judgement, Statute, Ge, after fute _ by another 
for ſome other dcbt.. And notwithſtanding, what hath been faid 
an Executor cannot in all Cafes pay'him firit who firſt commenced 
ſate, but he who firſt hath Judgement muſt firſt be ſatished 5 as 
when one Creditor doth firit begin ſute, and others ſuing aftcr 
C)41E. 2 Fitz. him get Judgement before him. (y) And in fuch Caſes the Exe- 
nnd cutor may expedite the ſutc'of the one by a quick confelhon of 
21 B.7.Kelw.74- his Action, and: retard the ſute of the other by Effſoignes,” Em- 
(2) 5 H. 7.27. 59 plances, or dilatory pleas. - (z) Nay, after fure commenced, yet 
held & until the Executor hath notice thereof, he may pay any other Cre- 
lib. Intr. 269 ditor, and then plead that he hath fully aqminiftred-before notice 
by - = "I of the others ſaute. 
— Mo Plea for the Executor to ſay, That he-had 
94:1:4 Sd. fully Adminiſtred before He had notice of the Plaintiffs -Writ; (*) 
p. 78. b, tor though he do pay debrs npon' Contracts, the Writ depending, 
4h mage againſt him upon a Bond, whereas he-had' no notice of the ſure, 
(+)2 8.4.21, he ſhall not be in ſuch caſe charged. (+) Yet regularly in this caſc 
of an Action brought upon a ſimple Contra@, the Executor is to 
plead and to ſet forth thoſe debts upon Specialties, yet debts upon 
Or & Stud. a ſimple Contra are to be paid before debts of Charity. (a)'Like- 
Wiſe debts upon a fimple Contra&t are to be paid- before amends 
- —_ Stud. for a Teſpaſs done by the Teſtator. (b) And here Note, that be- 
no tween adebt by Obligation, and a debt for Dammages upon a Co- 
venant broken, there is not any priority or precedency, but the 
Exccutor may pay which he- pleaſe firſt, But if one hath a debt 
due to him from the deceaſed-upon a ſimple Contra&, or the like, 
and he fue the Executor for it, when there be debts due to others 
upon Bonds and Bills unfatisfed ; in this Caſe the Executor may 
not pay this debt, nor may he ſuffer the Plaintiff toRecover in his 
Action, unleſs he hath Aﬀetrs ſufficient to fatishe the Bonds and 
Bills over and above that of the ſimple Contract, + © 
8, After Obligations, Debts due upon frmple Bills.or Merchants 
(2) Dr.& Stibid. Books, or other Specialtics are to be ſatisfied-and _— (Cc) 
though indeed Bills arc of the nature of an Obligation, and charge 
the Exccutor as well as an Obligation ; for whatever words prove 
a man to be a debtor, or to have another mans money in his hands, 
or wherein the Teſtator, it he were alive, could not wage his Law, 
C,) Ful. Paral- ſhall charge the Executor. (4) And under this Head may be placed 
1712 debtsdue upon Shop-Books, and ſome' verbal Contracts and Co- 
venants Pazol, | 
5, Now debts due for Rent upon Leaſes of Land or Grants of 
Rent 
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Rent will come into Conſideration ſome are of Opinion 
that debts due for Rent in the Teſtators litc-time (be the Rent re- 
ſerved upon Leaſes n1ade by or without Deed, for years, or at 
Will) arc in equality of degree with debts duc upon Specialties 3 
if the Rent grew due ſince the Teſtators death, then it is not in 
Law accounted the Teſtators debt, for only ſo much is in Law 
accounted Aſſets to the Executor as the Profits of the Leaſe a> 
mounted to over and above the Rent; fo as tor that Rent (o be- 
hind the Executor himſelt ſtands debtor, and therefore is ſucable 
in the Debet and Detinet, whereas for the Rent behind in the Te- 
ſtators life-time, and all other the debts of his Teſtator, he muſt 
be ſued in the Detener only. For this reaſon it is, that au Exccu- 
tor ſucd for debt upon Bond or Bill, cannot (except in ſome ſpe- 
cial caſes) plead a payment or recovery of Rent grown due fince 
the Teſtators lend, though of Rent behind at the time of his 
death it be otherwile. 
10. . If the Creditor hath no Specialty or Writing, the Execu- 
tor is not bound preciſely to pay the pretended debt, faving for 
the Servants WAgES 3 (e) tor wherever the Teſator might-wage (+) Broo. Exec. 
his/Law, no Action lycth againſt his Executox. (f') But debts due 77 57-5 99-163- 
for Servants wages, and Workmen alſo muſt be paid. For Aﬀſum- Li, verb. Exec. 
ptions or Promiſes made by the Teſtator upon good confideration 
will oblige his Executors to a . nw. or recompence in caſe 
of non-performance z but theleaxe poſt-poſited and give place to 
all the former ; and an Action of the Caſe may be brought againſt 
the Executor upon the Promiſe or Aſſumption made by the Te- 
ſtator in his lite-tume by word only, wit writing , it there 
be Aſſets. (g) And thele Debts by Contrat or Aſſumption ex- (7 ) Broo. Exec. 
preſs are to be ſatisfied before Legaciesz (b) and allo betore the 117%. -. 
Reaſonable Part to the Wife and Childsen, to which by cuſtome in 33.% Dr.& Stud. 
ſome Counties they are intitled. (z) nn 
17. If there be Two Creditors in equal degree, and both ſuc, & 2 E. 4. 13.4 
if the Executor doth by Covin or agreement help that Creditor ** © **: 
that began his Sute laſt, to his Judgement or Execution firſt, and 
there be not Aſſets then left to pay the other Creditor, he muſt be 
ſatished out of the Executors own Eſtate, if this Covine be proved 
againſt him z for an Exccutor ought not to help one Creditor to a 
Judgement ſooner than the other Covenouſly. But the contelhon of 
an Action ſo done on purpoſe by an Executor, is no Covin in the 
Law; for Covin is where the Action is untrue, and not where the 
Executors bear a lawtal favour. (&) But where there is really (%) + &Seud. 
Covin in an Exccutor, there it ſhall be no prejudice tc a Creditor, * 
and for this xcaſon it is alſo, that an Acquittance given to an Exc- 
cutor for more than he pae. ſhall not prejudice a Creditor for 
more than the Executor did really pay. 
V 


2 12, A 
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(1) Fiet- lib. 2. 
cap. 50. BraQt.1. 
2. f0,50, Britton. 
fol. 178. Co. ſap. 
Litel. 1. 2. cap. 3- 
SeQ. 287. 

(m) Dr. & Stud. 
lib, 2.C- 55- 
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12. A Mortuary or Corſe-preſent is a Gift left by a man at his 
death to his Pariſh Church, for the recompence of his perſonal 
Tithes and Offerings, not duly paid'in his life-time ; and this by 
the Execator was uſed to be paid, next to the Heriot, and be- 
tore the Debts. (1) And if a man be fucd'in the Spiritual Court 
fox a Mortuary, a Prohibition will lye. (») Though it appear- 
eth by the Stat. of 13 Ed. r. commonly called 'Circampetie apatis, 
That Mortuaries are ſucable'in the Court-Chriſtian'z and in the 
Stat, of 21 H.$, cap. 6. an Order and Rate in money is preſcribed 
for Mortuaries, And in-Ancient Times if a man dicd poſſeſſed of 
Three or more Cattel of-any kind, the beſt being kept for the 
Lord of the Fee, as a Heriotz the ſecond' was wont-to- be given 


Cafe. to the Parſon in right of the Church, (#) But more particular- 


(oY Stat, 21 H.8. 
cap» 6. 


. ly touching Mortuaries, theſe Five things are more eſpecially ob- 


ſervable from the {aid Statute : (1.) That no Mortuary ſhall-be 
taken or demanded of any for any perſon dying within this 
Realm, whoſe moveable Goods at the time of his' death extend 
not to the value of Ten Marks. (2.) That no Mortuary ſhall 
be given' or demanded but only in-ſuch places wheze by Cuſtome 
they have been'uſed to be paid. (3.) That no perſon ſhall 'pay 
Mortuaries in more places than one, viz. in the place of his moſt 
uſual Dwelling or Habitation, and there but one only Mortuary, 
(4-) That for a perſon deceaſcd, having at the time of his death 
in moveable Goods to the value of Ten Marks or more, (clear- 
ly above his debts paid) and under the valne of — pounds; 
there ſhall not -be taken above Three ſhillings- and four pence 
for a Mortuary; and under the value of Forty. pounds, nota» 
bove Six ſhillings and- eight pence for a Mortuary 3 and of the 
value of. F nds or upward to any ſumm whatever (clear- 
ly above his hes: paid) not above Ten ſhillings for a Mortuary: 
(5.) That for a Woman under Covert Baron, or Child; or any 
perſon deceaſed, that at the time of his death. was not a Houſe- 
keeper, nothing at all ſhall be paid by way of Mortuary.. (o) And 
here Note, That Mortuaries ought to be ſatisfied out of. the deads 
part only, that is, after and not before the Goods be divided a- 
mong the Wife and Children, where by the cuſtome of the Coun- 
trey ſhe can challenge her Widows part, and they their filial. por» 
tions; yet they are to-be paid before any Legacies whatever.z for 
that a Mortuary is of the nature of a Legacy, yea it-is-in the Law 
termed the Principal Legacy Concerning, other perſons exempted 
from Mortuarics, and of the extenſions and limitations,. and 0- 
ther interpretations. thereof , ſce the {aid- Statute of 23 H. $; at 
large. ; 
:5, It 2n Adminiftzator compound for Forty pound with one 
who hath a Judgement of-One hundred pound; this under-band . 
CQMs. - 
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compoſition ſhall not prejudice any other Creditor who is a ſtran- 
ger to it : For every Adminiſtrator ought yo execute his Office 
wfully, in paying Debts, Dutics, and Legacies in ſuch prece- 
dency as the Law requires; and an agreement made between 
them and others ſhall not be to the prejudice of a third per- Ste 
ſon. (p) - part 133, Tave 
Mm Aion of Debt brought againſt an'Adminiſtrator; it was the 7 £4 
Opinion of the Court, That he might retain monies-in his own 
hands of the Intefiates, to fatishe a debt due to himicH 5 But an 
Executorof his own wrong ſhould not retain to fatisfic his own 
debt. (q) i9 CB. bond md 
An Adminiſtratrix darante minori etate of an Executrix made Greens Cafe. 
divers Obligations unto the Creditors of the. Teſtator, and after- JoiÞ. 215-vid- 
wards took Husband : The Opinion of the Court in this Caſe was, Center: Caſe, 
That ſo much of the Goods of the Teſtators as amounted unto the: 
value of the debts paid, and undertaken tor, the. Husband might 
retain as his own. ;(r) | <5 Lp 
Debt againft an Executor by an-Otiginal,/ who pleaded a Recos and Goddard's 
very againſt him in the Court of 1pſwich, and that he had not any © Ub 350- 
more Goods than what would fatishe the faid Recovery, and the 
Recovery was after the Teſt of the Original Writz but he averr'd, 
That before the Recovery he had not any notice of the Sute by the 
Original ; and the Plaintiff. demurr'd ; and it was adjudged for 
the Detendant, be it whether he had any notice or not tor ib one 
ſuc him, and give notice, yet he may contels the Action of ano- 
ther who commenced his tute aftex.the former, and thexein may 
ure his Friend, fo as it be without fraud, But it he be ſued 
y one upon an Obligation, and will pay another debt by Obliga- 
tion without ſute, there and in that. caſe if he hath notice of the 
ſute, -it is a Devaſtavit , otherwiſe if he hath no notice thereot >, 
and ſ{0.in ſuch caſe the notice is matcrial, . 
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C'H A P. XXIX. 


Of Executors Accounts. 


1. Executors obliged to Account. The Ordinaries power therein. 

2. Within what time an Executir on; ht to Account, 

3- An Account judicially made ſhall not prejudice abſent Credi- 
tors or Legataries not duly ſummoned. 


I. O render an Account is not the leaſt part of an Executors 
or Adminiſtrators duty, thereto obliged as well by his 
own Oath as by the Law; infomuch that ſhould the Teſtator him- 
ſelt diſcharge his Executor from making an Account, yet may the 
Ordinary at his diſcretion in cafe of Fraud exatt an Account trom 
C() Lynwoodin him, (a) Therefore the Ordinary may it he pleaſe call him to 
<-Religloſs verb. Account either Generally or Particularly, as the Caſe ſhall require ; 
= and: that either at or without the motion or inftance of the Credi- 
de Athon.in mag, COTS Or Lcgatarics, within a year, or what time he pleaſe ; at which 
Gloſ-in Legatin. Account he may-call all the Creditors and Legataries 3 and there- 
Teſta. & Jo. de in he muſt ſet forth what he hath received, what expended, and 
Canid. & Olden. Prove it too if need {0 require: And-upon a juſt Account ſo made, 
x " the Ordinary may acquit him, whereby he is diſcharged of all 
Sutes in the Spiritual Court. But as to that, the ſtile of each Court 
£*), "wind. part- jg to be obſerved. (6) And in the Proof of ſuch Accounts the 
(510%: 3S leffer ſumms, as under Forty Gilings may be Proved by the Exc- 
cutors own Oath, the greater muſt be by due proots. 
2. The Exccutor ought to have a competent time tor the per- 
formance of the Will before he be called to'an Account, which 
Ik time ought to be a Twelvemoneth : (c). Yet he may ſooner be call. 
& Boic. inc. gua £d tO it by the Ordinary in caſe of Male-Adminiſtration, or it the 
nobis 3 de T2» Ordinary ſee cauſe for it 3 (@) at leaſt to a particular Account 3 
c. 20d. tir. but herein alſo the ſeveral ſtiles of ſeveral Courts are to be obſerv- 
OR ed. And in this Account the Funerals, Debts, Legacies, and mo- 
& verb. rationem derate Expences ought to be allowed to the Executor fo far as he 
_—_— hath really paid, or 1s obliged to, And the Executor having made 
Ce) Menach, de @ full and juſt Account, ought to be acquitted and diſcharged of 
Caſ 209. in fin, all further (ate, if it be ſuch an Account of his whole Office ; (e) 
po. Anridgait- neither is he to be called by the Ordinary to any further Ac- 
(Cf) 1. ſemelC. de count. ( f) 
Apoch. & Olden- 3: No Executor is Og any Account to the Credi- 
tit. 8.m.17. tors or Legatarics cxtrajudicially z (g) but at their inſtance to the 


de Exce. utr. vol. 


Ordinary he is compellable to it judicially : and at the making of 


2. pat. $ novi- ſuch Account they and all others having or pretending to have 


\mum. 


intercit 
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intereſt arc to be ſummoned Legally to be-preſent ; (b) Otherwilc 
che Account nadein their abſence, and they not-furmoned, will 
not prejudice them. (#) And yet extrajudicially an Exccutor may 
exact an Account of his Co-Executor, but not in Judgement or 
judiciallyz (k ) but the Ordinary as aforeſaid, may call them both 
or either of them to a Judicial Account. (7) 


CH AP. XXX, 


of Adminiſtrators in 4 notion diftind from Extontors. 


1. Adminiſtrator, what be it in the Law, 

2. The Origination of an Adminiſtrator by and to whom Letters 
of Adminiſtration are to be granted, 

3. What proviſion of Law in Caſe of an Adminiftrator after an 
Executors death. 

4. What the Law is, in eaſe @ Stranger doth Adminiſter, or the 
Ordinarygrant his Letvers ad Colligendum, 

5. Imwhat manxer Adminiſtration's to be granted, 

6. OF Admmiſtration durante minoritate, 

7. In what Caſes Letters of Adminijivation may be granted. 

8. Law-Caſes towching- this Subject, 


k. N Adminiſtrator is tn the Law caſted Exerntor Dativas, 

becauſe as ſuch he is conftituted or appointed by the Or- 
dinary. As by the Statutes, ſo by the Common Law of this Realm 
an Adminiſtrator is properly taken for him that Legally hath, or in 
his own - wrong illegally, the Goods and Chattels of a perſon dy- 
ing Inteſtate, 'or hath Adminiftred to the ſame but more pro- 
perly, that hath them committed to his truſt and charge by the 


I51 


(h) Spec.de Inſt. 
eqr.9.nunc vera 
nu- 45, & Lynw. 
in c. Sreatutum. Hd. 
& poſtquam verb. 
Ordinar jos. 

(>) !.de unoqungs, 
ﬀ. de re jud. 

(&) Lynw. ibid. 
verb. rationem 
in hn Glo. ib d. 
(1) L. 2. C. de 
Adm. tut, 


Ordinary, and is accountable tor the fame whenſcever it ſhalt / 


pleaſe the Ordinary to call him thereunts; and this is done tor de- 
tault of an Executor, 

2, By the Conftitution of Leo the Emperour it was Enacted, 
That if a man dying, bequeath any thing tor the Redemption of 
Captives, Oe, and int one to execute the-Will in that point, 
the party ſo appointed ſhould (ce it performed: but it he appoint- 
cd none todoit, then was the Biſhop of the City Authorized to 
demand the Legacy, and therewith to perform the Will of the de- 
ceaſed without delay. (4) From whence it is probably conjectured 
that the Adminiſtration of the Goods of perſons dying inteſtate, 
by Biſhops and others of Eccleſiaſtical Authority and JurifdiQion 
under them, was Originally derived.. For it was —_ = 

'4 , 


z 


CaY1. nulli Lice- - 
re. 33.Cod.Epilc.. 
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(b) Weſtm.2. dained, (b) That the Goods of thoſe dying Inteſtate ſhould be 
an- 13 E44<-19- committed to the diſpoſition of the Ordinary, who ſhould be ob- 
liged to anſwer the deceaſeds debts, {o far forth as his Goods 
would extend unto, even as Executors themſelves in the like calc. 
() 13 Ed.z.c.11. And after this by another Statute, (c) power was given to the 
Ordinary to appoint Adminiſtrators, and to Authorize them as 
tully as Executors, to gather up and diſpoſe the Goods of the In- 
teſtate : Alway provided, that they ſhould be accountable for the 
ſame as Exccutorsz by which Statute it is ordained, That the Or- 
dinarics ſhall depute the next and moſt lawful Friends of the In- 
teltate to be his Adminiſtrators, who then in Law have vigh in 
14) $ £4.3.fol. all things equivalent power with Executors. (4) Infomuch that 
+ 35 s, Whatever hath been or may be ſpoken of the one, may nigh in all 
f. 15. Dyer£.236. points be properly applycd-and aptly accommodated to the other. 
CoH 5-.1.5:% And laſtly, in confirmation of the Premiſes it is enacted by a latter 
9.f.33.& Co. Statute, (e) That in caſe any perſon dic Inteſtate, or having made 
Se. 209 F927 a Will, the Executor therein named refuſe to Prove the ſame, the 
6.& Regift. £141, Ordinary, or others Authorized for the Probate of Teſtaments 
NR Cree bz may grant Adininiſtration to the deceaſeds Widow, or to thenext 
Raſt. pla. £. 329. of his Kin, or to both-at'the Ordinaxies dilcxetion,. taking Surety 
C2) Bro agtz. for them for the due Adminiltration,..(F,) And. by the Sta- 
viſt.47. & Co.lib. tute it is further Enacted, Thatif divers perſons claim the Admi- 


£10146. ©1005 niſtration-asnext-of Kin, which be in equal of kindred to 
Sow ; rg the deceaſed, and where any one perſon only defireth. the Admi- 


againſt Js. niftration as next of Kin, where indeed divers perſons be in equality 
rxtcof 56.6. of kindred, then' it every ſuch caſe the Ordinary is athis Election 


and ihe Mother and Liberty, to accept anyone or more making requeſt, where di- 
ore the next'® 0 vers do require the Adminiſtration. 


whom Admini 


firation fallbe 3» Am Exccutor after Probate made dying Inteſtate, the Ad- 
granted, of ive miniſtration of the firſt Teſtators Goods not Adminiſired may be 


Ef Dergbter, whe granted to whom the (Ordinary ſhall ſce cauſe in Law and he may 
El Co 4.05re, Brant the Adminifiration of the Gopds both. of the tirſt and ſecond 
in Raiclifſs Caſe, + ed de bonis non Adminiftratis to one and the ſame perſon, in 

which caſe the Adminiſtrator ought to ſee, that his Adminiſtration 


have ſpecial words for granting the Adminiſtration of the firſt Te- 
(2) Broo. Exec. ſitators Goods not Adminiſtred, (g) For though ſome are of Opini- 
Toke 1, 6-D7er Ongthat by the general Admiviſiration the Adminiſtrator ſhall have 
372. Tems f not only the Executors but the Teſtators,Goods alſo, yet this is 
(Hg A» otherwiſe held for Law at this day. (b) And an Action ſhall lie 
miniſt. 9. for or againſt fch an Adminiſtrator as for-or againſt an Executor, 
and he ſhall be charged to the value of the Goods of the deceaſed, 
and no further, if it happen not otherwiſe by his own falſe Plca, 
or for that he hath waſted the deceaſeds Goods : Bur it. the Ad- 
miniſtrator die, his Executors do not ſucceed him in that Admi- 
niliration, but the Ordinary is to commit a new Anton. 
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The Law is the ſame when an Executor dycth before he hath 
Proved the Will, or Adminiſtred any of the Goods ; in which 
Caſe a new Adminiſtration is to be granted to the Widow or next 
of Kin of the firſt Teſtator with the Will annexed, unleſs he had 
alſo bequeathed the reſidue of his Goods unto the ſaid Executor;for 
in that caſe the Adminiſtration of his Goods belongs unto the Wi- 
dow or next of Kin of the Executor,and not of the Teſtator. Or if 
an Executor be made Univerſal Legatary, and die before he hath 
Proved the Will of the Teſtator, in this caſe likewife the Admi- 
niſtration of the Teſtators Goods doth belong to the next of Kin 
of ſuch univerſal Legatary, and not of the Teſtator. (i) 

4. If a Stranger that is n&ther Adminiſtrator nor Executor, 
take to himſelt the deccaſeds Goods, and Adminiſter of his own 
wrong, he ſhall be charged and ſued as an Executor and not as an 
Adminiſtrator in any Action that is brought againſt him by any 
Creditor : But if the Ordinary make a Letter Ad Colligendum bona 
Defuntit, he that hath ſuch a Letter is no Adminiſtrator, but the 
Adtion lieth againſt the Ordinary himſelf as well as if he took the 
Goods into his own hands, or by the hands of any of his Ser- 
vants by any other Command or Order. (k) And Note, that 
if an Adminiſtrator doth alienate or convertto his own uſe all the 
Goods which did belong to the Inteſtate, in this caſe an Action 
doth lye againſt the Exccutor of that Adminiſtrator, and is lyable 
to be charged for the debts due by the Inteftate, which is other- 
wiſe of an Executors Exccutor, 

- 5. An Adminiſtration muſt paſs under Seal in Writing, not by 
word of mouth ; for the Ordinary cannot commit Adminittra- 
tion by word of mouth ; —_— it is if it be entered into his 
Regiſtry, though Letters of Adminiftration be not formerly drawn, 
(T) Yer it may be granted as well upon condition as abſolutely, 
and as well for part as for the whole Eſtate; fo that a man dyi 
poſſeſſed of Goods in Two Provinces, making his Will of the 
Goods only in one of them, and dying Inteſtate as to the Goods 
in the other Province, Adminiſtration may be granted as to the 
Goods of that Province whereof he died Inteſtate ; likewiſe Ad- 
miniſtration may be granted only for or during ſome certain limi- 
ted time. (m) Alſo an Executorſhip limited to a certain time, the 
Ordinary ought to grant Adminiſtration after the expiration 
thereof; orit a man appoint an Executorſhip not to begin till 
{ome certain time after the Teſtators death, Adminiſtration is to 
be granted till that time doth Commence. (x) In like manner 

ean Exccutor is made conditionally, and the condition yet 
depending, it is for prevention of prejudice to Creditors and Le- 
gataries, Provided, that the Ordinary may commit Adminiſtration 
tothe ſaid conditional Exccutor only during the dependency = 
X e 
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Co) 1. quis in= the condition 3 (o) but upon infringement or defe& of the con« 


dition Adminiſtration is to be granted to the riext of Kin. (Þ) 

6, There is alfo an Adminiſtrator darante miner; arate, which 
is a ſpecial kind of Adminiſtration, and is only in cafe whete an 
Infant under the Age of Seventeen years is made Executor z in 
which caſe the Adfhimiſtration is committed to one or more of the 
next 'of Rin of the Tofant during his Minotity, that is, till he be 
capable of the Execitorſhip, which is at the Age of Seventeen 
years ; the power of ſuch an Adminiſtrator equivalent to 
the power of other Adminiſtrators; (q) and therefore if it be 
granted during the Minority of ſeveral joynt-Exccutors, all under 
the Age of Seventeen years, and onf®of them dye, or attain to the 
Ape of Seventeen years, then is the Adminiftration determined ; 
ſo alſo is it if a Feme-Minor Executrix take a Husband of that 
Age. (r) And if ſuch an Adminiftrator dwrante minors etave get 
a Judgement , and before Execution the Infant-Executor doth 
come of Ape, the Executtor himſelf may have Execution of this 
Judgement, 

7. To the ſeveral reaſons and cauſes for granting of Letters of 
Adminiftration mentioned in the Premiſes may be added, That it 
a Teſtament be not made with all Freedome, as it ought to be, viz. 
withoutfear of Lofs'or hope of Gain, withonot Threats, Flattery,, 
Fraud, or Collufion ; without Errour, Uncertainty, Fallacy, tm- 
r_ Cancelling, or Revocation z or if the Teſtator be a per- 

on incapable of making a Teſtament; or if his Will, contrary t6- 
the mature of Wills, depend fttpon another mans Will ; or otherwiſc 
the party dying Inteſtate, as aforeſaid, or Teftate and the Execu- 
tor refuſe to Prove the Will 3 In all theſe cafes the Adminiſtration 
is to be commiſtted to the Widow or next of Kin tothe Inteſtate, 
(s) ſometimes with the Wilt annexed if there be any, and in ome 
caſes not : But the Adminiſtration is not to be committed accord- 
ing, to the Statutes to the Widow or next of Kin, in cafe of ſt- 
fpendivg the Probate by reaſon of the yet dependency of ſome un- 
accomphihed condition in the Will, but to him that is made Exc- 
cutor, and that only for and during fo long time as the condition 
dependeth 3 for in this caſe the party isnot Fnceſtare ſo long as the 
condition is accompliſhable or performable. Again, it the Mind, 
Will, and Intention of an inteftate touching the diſpolition of his 
Goods and Chattels be declared; though for want of making an 
Executor he dye Inteſtate, (t) fo as Adminiſtration is to be com- 
mitted z yet tor that here is not only an inchoation but in part a 
progreſſion of a Will, it is to be annexed to the Letters of Admi- 
niftration, and to be obſerved and performed by the Admini- 

frator. 
lo Detinue brought by an Adminiſtrator. of a Chain, of _ 
4 
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the Inthſiate diced poſſeſſed, and which after came to the Defen- 
dants hands; the calc was upon a ſpecial Verdict, That the Ad- * 
miniſtration was committed to the Detendant in Londox by the Bis 
ſhop of Cork being in London; but they did not find that the De» 
hndane was poſiefſed of the Chain in Londox 3 and in this Caſe 
theſe Points were reſolved : 1. That a Biſhop of Irelend being in 
England might commit Adminiltration of things in Ireland, be- 
cauſe it is but a Power ard Authority which follows his perſon, 
whereſoever it is. 2. That an Adminiſtrator made by a Biſhop of 
Ireland, could not bring an Action here as Adminiſtrator, becauſe 
of the Letters of Admuviliration granted in Ireland there could 
be no Tryal here, 3. That an Adminiſtrator might declare of his 
own poſſe(lion, although he was never poſſeſſed, it the Inteftate at 
the time of his death was poſſeſſed, for that the Law caſts a poſſe 
lion upon him. 4. That upon a general Tſlue pleaded, the Ju 
might find a forreign matter, as a thing done out of England, 
5, It was reſolyed, That in the Principal Calc, the ſubſtance of it 
was the Poſſeſhon, and not the Adminiſtration. It was adjudged 
for the Plaintiff. Paſch, 27 E/iz. in C, B, Carter and Crofts cafe. 
Godbolt 33. Vid, Pyer 304. 

An Adminiſtrator brought an Action of Debt for Rent, which 
was found for the Plaintiff, and Judgement given. Exception was 
taken that the Plaintiff had not (hewed by whom the Letters of 
Adminiſtration were granted to him : But the Opinion of the 
Court was, That it was too late to ſhew that after Verdi; for 
that the Jury have found, that the Adminiſtration was duly grant- 
ed. And it was faid in the Court, That in a Declazation it is not 
neceſſary to ſhew by whom the Letters of Adminiſtration are 
granted 3 or to ſay that they were granted by him cus pertinzit, or 
per loci illins Ordinarium. () Yet Note, that it was {aid in another («) Trir, a 
caſe, That if an Adminiſtrator hring an Action againſt an Admi- ATE 
niftrator, it is not neceſſary tor the Plaintiff to ſhew by whom the Coe. Styles 282. 
Letters were granted to the Defendant, but he muſt ſhew by 1%" /a<-in Ex 
whom the Letters of Adminiſtration were granted to himfelt to ode and Arkin- 
entitle him to the Aion 3, for it it appear not to the Court, that [nn nm 4 
he is Adminiſtratox, he cannot Sue. (w) > part. 19, Hugh. , 

It ap Infant be made Executor, Adminifiration during, the Mi- — a 
nority of the Infant, may be committed to the Mother 3 and the « a) Mich. 145. 
fame ſhall ceaſe and be void, when the Infanc is of the Age of 5.7 Faxſes caſe 
Fourteen years : But ſuch Adminiſtrator cannot fell the Goods Sys 453- 
of the Teſtator, unleſs it be for neceflity of payment of debts, be- 
cauſe he hath che Qfhce of Adminifirator, only pro bexo & com. 
modo of the Infant, and not to its prejudice. (x) has CaO 

Note, it was reſolved per Curiam, That an Adminiſtration d- 
rane munyri xtate of an Exccutrix, was not within the gn -7 "1 
X 2 21 . 
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21 H.S. of neceſlity to be granted to the Widow of the Teſtator, 
becauſe there is an Executor all the while ; otherwile, it the Exe+ 
eutor were made trom a time to come. (y) 

An Infant was made Exccutor, and Adminiſtration was grant- 
ed to another durante mmori «tate of the Infant, who brought 
Action of Debt tor money due to-the deceaſed, and had the De- 
fendant in Exccution, and then the Executor came ot tull- Age. 
It was moved thatthe Defendant might be diſcharged out of Exe- 
cution, becauſe the Authority of the Adminiſtrator was determi- 
ncd, and he cannot acknowledge ſatistaQtion : And it was faid; 
That he was rather a Bailiff to the Intant, than an Adminiſtra- 
tor : But the Judgement ob the Court was, That though the Au- 
thority of the Adminiſtrator was determined, yet the Recovery 
and Judgement did remain, (z) 

In an Account brought by an Adminiſtrator durante minori 
tate againſt the Detendant as Bailiff of ſuch a Mannor 3 it was 
found for the Plaintiff: It was moved in ftay of Judgement, That 
it is not ſhewed, that the Executor the Infant was within the Age 
of Severtecn years, and it might be he was above the Age of Se- 
venteen years, and yet under Age : Bur the Opinion ot the Court 
was, That it ſhall not be ſo intended unleſs it be ſhewed, that 
he was above Seventeen years+ and: c{pccially when the Deten« 
dant had admitted him to bring the Action, and had pleaded to 
Ifduc. 

Between P, and $S. the Caſe was; An Infant was 'made Execus 
tor, to whom certain Leaſes among, otherthings were deviſed. and 
Adminiſtration during, hisMinority committed to one, who {old 
and alienated the Leaſes. It was agreed by the Juſtices, That the 
Adminiſtrator could not fcll the Leaſes, unleſs there were good 
and reaſonable cauſe moving thereunto z as in caſe there were rio 
other Goods ſave the Leaſes wherewith to pay the Teſtators debts, 
which ought of neceſlity to be- paid; the Leaſes may to that end 
and purpoſe be fold, otherwiſe not but Beaſts and other things 
which cannot long be kept or preſerved, eſpecially tat Beatts,Corn, 
or the like may-be fold. And- of this Opinicn was the, Chict Ju- 
ſtice of the Kings Bench, and the Chict Baron, 

Debt as Admuniſtrator of -B. upon an Obligation, the Caſe was, 
That the Inteftate dicd in Lancaſhire, but the Obligation was at 
London at the time of his death; andthe Biſhop of Cheſter , in 
whoſe Diocels. he died, committed Adminiſtration to 7. S. who 
releaſed to the Defendant ;. and. the Arch-Biſhop- of- Canterbury 
committed-the Adminiſtration to the Plaintiff ; and-this- Relcaſe 
was pleaded in Bar, and it was thereupon demurs'd. Warberton, 
Evecry.Debt tollows the. perſon of the Debtce, and Cheſter is with- 
is the Province of Tork, where the Arch-Biſhop of —_— 
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bath nothing todo. Anderſon, Where one dies who hath Goods 
in divers Dioceſſes in both Provinces, there Canterbwry (ſhall have 
the Prerogative 3 otherwiſe there would be Two Adminiftrations 
committed, which is Res inaudite, The Debt is where the Bond 
is, being upon a Specialty ; bur debt upon a Contract tollows the 
perion of the debt nd this difference hath been oftentimes 
agreed, vid, Iyer 305. Kod it the Arch-Bifhop of Canterbury hath 
not any. Prerogative in. Tork,, but that ſeveral Adminittrations 
ought to be committed, yet at leaſtwiſe Adminiſtration tor this 
Bond ought to be committed to the Arch-Biſhop of. Canterbury 3 
wherctorec the Releaſc is not any Bar, 

Debt againſt the Detendant, as Adminiſtrator of F. he pleadsa ,,_.. cr 
Recovery againſt him as Exccutor, and belides to fatisfie that he 5$=1/rcace -erC 
hath not any Aſſets. And it was thereupon demurred and ad- moet tro: 
judged to be a good Plea, and he thall not be twice charged : 
wherctore it was adjudged tor the Defendant; 

Debt againſt the Detendant as Adminiſtratrix of ' 7, H, her 
Husband, upon a Leaſe to the ſaid T, by Indenture tor years, and p,c4.,c hw... 
how the Defendant is Adminiftratrix to him : And toy Rent at- £. 5447 ref 
rear after his death the Action was brought in the Deber and Deti- rept pars. © 
net ; upon Not Guilty pleaded it was tound for the Phintiff: and 
now moved in Arreſt ot Judgement, That the Declaration was not 
good ;, tor that &e. And at another day it was moved, That this 
Declaration ought to have been in the Detinet, and not in the De- 
bet and Detimet, becauſe ſhe hath the Term as Adminiſtratrix, and 
is notcharged by her own Contract, but by an Act of the Teſta 
tor, and to-that purpoſe was cited 19 H.$.$. ro'H. 5.7; Anda 
Preſident was ſhewn in C, B. between Barker and Kelſay, where 
the Action was brought in the Detinet only, And Godfrey.athrm- 
ed, that in Fexns Cale in this Court it was Ruled, That the 4 Cti- 
on ought to be brought in the Detiner, Gandy, The Attion is welt 
brought in the Debet : For this Rent, though Arrcar after the 
death of the Inteftate , begun firſt in the. Adminiltratrix, and 
theretore the Action well lies againſt her in the Debet: Fos the 
reaſon why the Action againſt an Executor ſhall be in the Detiner, 
is for that the debt grew due by the Tettator 3. and theretore it 
cannot be faid that Exccutor Debert, But in an Action againſt the 
Heir it ſhall be in the Debet and Dermet, becauſe he is bound by 
ſpecial words in the Obligation 3 and-herc the debt which in-the 
tune of the Adminiſtratrix occurr'd, is her debt; and in Dyer 
6 Ed, 6. $1. the Action is brought in the Debet and Detinet tor 
Rent Arrcar in the time of the Executor, and admitted to be 
guod. Popham accord. For the being charged with the Rent in hee 
time, it accrews by reafon ot the Protits of the Land, which the her 


felt reccived, and theretore (he is charged, having quid pro quos-. 
For . 
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Mich. 10 Jac. B. 
R. Stephenſon 
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For if an Executor hath a Leaſc for years of Land of the valuc of 
Twenty pound per Ann, rendring Ten anne per Ann. Rent, it is 
Aſſets in his hands only tor Ten pound over and above the Rent. 
Fenner agreed to this Opinion, and to that purpoſe citcd 10 H, 6, 
11. That the Husband ſhall be charged atter the death of the Feme 
for Rent Arrear in his own tune, becauſc xceived the Prohes of 
the Land : $0 as the Rent grew due in. a&tpect ot the occupation 
and taking of the. Profits. And theretore ſhe is chargeable, and 
not meerly as Executrix. Clinch agreed with them z wherctore it 
was then adjudged tor the Plaintiff. Note, That afterwards this 
Judgement was reverſed in the Exchequer Chamber tor the poine 
t Law : For all the Judges of the-Common Bench, and Barons 
of the Exchequer held, That the m__ to be charged inthe De- 
tinet, becaulc ſhe is charged enly by the Contract of the Inteltate. 
5 Co. 32. ; 

The Caſe was 3 One died Inteſtate in the County of Tork,, and a 
Stravger prayed Letters of Admiviſiration to be granted to him, 
which was Repealed by the que at Jork; there was an Appeal 
to the Court of Delegates in the Chancery, who did Repeal the 
former-Sentence at Tork; and adjudged, that the Party made no 
Will; and granted Letters of Adminultratiou-to.bira who Appeal- 
&d ta them) :: The Arch-Bilbop of Camerbary granted Adminitira- 
tion to.a-ſecond perſon 3. and the Arch-Biſhop of Tork to a Third 
perſon, who made a Releaſe unto the Debtor of the Inteſtate z up- 
on which Releaſe, debt was brought by the rſt Adminiſtrator a- 
gainſt the Defendant, who pleaded the Releaſe made to him: And 
whether this grant of Letters of Adminiſtration by the Judges 
Delegates were good, or not, was the Queltion. But the better 
Opinion of the Court was, That the Letters of Adminiſtration, 
which were granted by the Judges Delegates, was not good ;, but 
there being, Bones Notabilia, the Adminitiration was to be granted 
by the Arch-Biſhop : Andit was (aid, Thet-it the Party who died 
Inteſtate, had Goods in ſeveral Provinces, both the Arch-Biſhops 
there having a Peculiar, might grant Letters of Adminiſtration 
and although the King be Supream Ordinary, and by Delegates 
may do many Ads; yet the Court of Delegates cannot do this, 
nor have they power to Prove any Wills; tor the power of the 
Judges Delegates, is, Poteſtar Delegata corrigere non exequi : And 
the Court ſaid, That it was adjudged in one Brakexburies Caſe, 
That the Judges Delegates had not power to grant any Letters of 
Adminiſtration. 

An Exception was taken to a Declaration, becauſe the Plaintiff 


Tris. 24 Eliz.B. conveyed his Intereſt to an Adminiſtrator, .to whom the  Arch- 
R. Dorrel agamſt 
Collins.Cro.Rep. 


Biſhop of Canterbury did grant the Adminittration of all the Goods 
of the Leſſee, and did not thew how the Arch-Biſnop granted it, 
cither 
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either as Ordihary, or by his Prerogative : And this was held by 
all the Court a material Exception :- But it was afterwards al- 
ledged, That all the Prefidents in this Court (viz. B. KR.) and in 
C. k. were-{o in general, without ſpecial (hewing how; and tor 
that they would noe change the Pretidents, they difallowed the 
Exception. - And in this Caſe it was held, That it an Admini- 
ſtrator doth grant Omnia b-14 & catal'a ſua, a Term which he hath 
as Adw.wiftrator doth not paſs, for it is not ſwwm, but he hath ic 
in right of the Inteftate : Bat'it one hath a Leaſe as Exccutor or 
Adminiſtrator of the Manoor of P. and he granteth all his right 
and intereſt in the Marimnor, the Term which he hath as Exccu- 
tor te, doth paſs; for he had no other Right in it, and his intent 
is to pals it, but by general words'it (hall not pals. 

Debt againſt the Defendant as Adininiſtratrix, ſhe pleaded Plene 
Adminijtravit , the Jury found, That the Inteſtate was indebted to 
divers by Obligations, and that after his death the Detendant had 
taken in the Obligations, and: had obliged her felt to pay the 
greater part of the fumms contained in the Obligations, at cer- 
tain dayes to come, and for the reſidue had promiſed to the par- 
ties, That in confideration of delivery in of the faid Obligations, 
that ſhe would pay &c. And by the Opinion of Anderſon, Wind 
ham, and Periem, it was held clearly a good Adminiſtration, ſo 
that the property of the Goods of the Intcitace to that value were 
zltered and changed in the Defendant. 

Action Ser. Trover : And Declares as Adminiſtrator of F, 8, 
and that Adminiſtration was commirted to him by A. B. Othcial 
to the Biſhop of Peterborronegh, and theweth not that he was Or- 
divary of the Place, or that 'the grenting of Adminiſtration did 
belong to him ; and this matter after Verdit was 2lledged in Ar- 
reft of Judgement ; but becauſe divers Prefidents had been fo, and 
that ſach Declarations had been allowed,the Court did give Judge- 
ment for the Plaintiff. 

Debt as Adminiſtrator to one Philips, and Declares, That Ad- 
miniſtration of the Goods of Philipr was commirted to him per 
Adrian Vane Sacre Thenlogie Dotiorem, fuch a day 4pnd Monmouth, 
and the Plamtiff recovered in the Common Bench 'by detaulc ; 
and Writ of Errour was thereon brought, and the Errour Athgn'd, 
becauſe it is not ſhewn that Vane was Ordinary of Monmonth, ncr 
that the committing of Adminiſtration appertained to him z and 
in regard it was in a Declaration which ought to be certain, and 
he is not a Biſhop, nor any perſon who may be intended to be the 
Ordinary, the Judgement was theretore reverlcd. 

It was moved by Coke the Queens Atturney, That the com- 
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Mich. 29,30 Ez 
Lay veri. Smniihs 


Cro. par. + 


Mich. 18, :7El;z 
Morgan TITH 
Wiles, Cre. 


Par. 2. 


AM. z7 fhz 
Cam. Scac. Bore 


mitting of Adminiſtration being by the Arch-Bithop, although he ,þ.s .«-c 


bad not Goods in divers Diocefſcs, becaule it is in his Province 
wherein 


Sme i boick,C:o.. 
53s 


WM _y 
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whercin he hath Juriſdiction, it is not void, but only voidable by 
Sentence 3 and it is not like to an Adminiſtration committed 'by 
another Biſhop of the Goods of a man who died in another Dio- 
cels, or who had Goods in divers Dioceſſes; and this difference 
hath been taken and agreed in the Queens Bench, &«c, But the Ju- 
fiices ſaid, it was all one, and the Adminiſtration is void in both 
cales, and not voidable only. 

Debt upon an Obligation of One hundred pound, one of the 
Mich. 43 Eliz.c, Detendants was Out-lawed, the other pleaded, that he who was 
—_; _ Out-lawed, was made Executor, and folely Proved the Will, and 
Kep.par.z, Adminiſtred, and that the Defendant as Servant unto him took 
divers of the Tcftators:Goods by his Delivery. and by his appoint- 
ment had fold them, Abſq; boc that he Adminiſtred as Executor, 
or in any other manner, and it was thereupon demurr'd, and ad- 
judged to be an ill Plea, becauſe he doth not fay that he retuſed 
before the Ordinary, nor conteſſeth any Adminittration ; tor that 
which he confeſſeth is not any Adminittration, and ſo no an- 
{wer to the Plaintiff : Wherefore it was adjudged tor the Plain- 

tiff, | 
Debt ; The Plaintiff as Adminiſtrator of b $8. ſued upon an 
mill. 2 Jac. B.X. Obligation made by the Defendant, and had Judgement, after- 
ne ory nl the Adminiſtration is revoked 3 but notwithſtanding that, 
wertons Caſe, the Plaintiff proceeded , and got the Defendant in Execution, 
_—— And upon a motion to the Court, it was agreed by the whole 
Court, That the Execution was void, and that the Detendant 
ought to be diſcharged, Bnia Erronice emanavit ; tor that the Let- 
ters of Adminiſtration being revoked, the Plaintifls power is de- 
termined 4 therefore the ground of his ſute being overthrown, 
viz, his Commithon, he hath no Authority to proceed further, 
and the Execution fucd without Warrant, The ſame Law (per 
Curiam) on a Judgement for an Adminiſtrator, the ſecond Admi- 
niftrator ſhall not have Execution thereon, for he is not privy to 

the Record. Dnod nota, 

Debt z The Caſe was : Rent was granted to Barox and Feme for 
Mick-$7:43;. their lives, the Rent was Arrear, the Baron dies, another Rent is 
ver. Temjte, Arrcar, the Feme dics Inteſtate, and her Adminiſtrator brings debt 
Gro. Rep. Pas 3» for the Arrerages due in the Life of the Baron, and after. All the 
Court uletrel that it well lay, becauſe the Arrerages ſurvived to 
the Feme, as well as the Rent it felt. But an Exception was taken 
to the Declaration; for that it is alledged, that Adminiſtration 
was committed by the Dean of Lichfield, and it ſhews not by what 
Authority he committed it, nor that he was Loci illius Ordinarins ; 
and for this cauſe the Court held the Declaration to be ill, for the 
Court intends not his Authority, being ſpecial, without ſhewing 
it. But the pleading of Adminiſtration committed by a Biſhop is 


good 
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good. enough, without faying that be was Loci: iliur: Ondimarins, 
tor ſoit (hall be intended, and {o the Preſidents Warrantiv ; bur in 
a Bar of Replication it is vicious; vid. 35 H, 6,46. 1 

Debt brought againſt C. as Adminiſtrator,apd Judgement theres Mich. r7 Jac. 8. 

upon 3 and now moved. in-Arrcſt thereof; That this Action was cnc. 
brought by an Adminiſtrator, who ſhews;/Thet Adiminittration Cro. Rep. par. % 
was committed to him by the Arch-Deacong/butſhews not what _—_ 
Authority the Arch-Deacon had to commit Adminiſtration 3 and 
in proof thereof 21 H. 6.23. and 35 H.6. 46. were cited, And 
the difference is where Adminittration is commautted by the Biſhop 
or Metropolitan, and, where by.one who hath a peculiar Juriſdi- 
ion tor in the laſt cale he ought toſhew how be hath his power, 
Plowd. 297. Aud althpugh it be after Verdict, [yet it is not holpen 
by the Statute of, 18 Kliz, cap. 14, being tyatter of {ubſtance and 
not of torm,, as it was adjudged in Cartts and Bennetts Cale; but 
the Court held, that it was well enough ; and they (aid, That the 
Books aze of ,Pcculiars, far is. cannot be intended, that they have 
any Authority unleſs, it b&:(hewn 1- Bucehe Arch-Deaton is Qradat 
Epiſcopi ; And de Jure;Qrdjngrio.he is to: commit. Adrainitization : 
And ut was adjudged; tar) the Plaintif. F- [ys 1:9 41197 o1190) 

An Exccutor, recovers; Debt, and.dies Inteſtates the Ordindry ,, 0... 
committs Adminiſtration de boxis non Eve. The Adminifirator fhall ve rerc Lewks 
not have, a Scire Facias on ;the Judgement, but a-new' Action of IV Repe 
Debt as. Adminifrator togheitzk Teliator, who is now dead Irv - 
telldte, þ.-.. 1, G7 3 ew 2 ls td yore 
A ,man ſets a Leaſe for years, the Lofſts Covenants for hinv and 
his Aſſigns, that he will not Lop nor Top the Trees duping- the 
Tam: And atter the Leffee dits Inteſtate, and'the Ordinary aym- 
mitted Adminiſtration to; F. B, who lopp'd ther Txcess whereupon 
the Opugion of the Canrt was hat ie:was 2 bucacly off che Gove- 
nant, tor, that an Adminiſirator j5 anAtbgn a5; well as an Exc+ 
cutor, . 

Adminiſtrator brought Debt, and declared chat Adminifration wii 16% vo 
was committed to him. by' A, B. Sacre Theologie Profeſſoremy and Eliz. Horgan 
ſaith not Loci iis Ordinarinum;, tor which cauſcupon Errour the | gags hs 
Judgement. was xeyerled. 7 « —_ 7 | 

In this: Cafe the Quaſhen was; Whethes the Ordinary had power HL #3 Jac F 
to-take a Bund oc Obligation of. the, Adminiſtrator zo dikribute, prige von Ren 
accordingto the Ordinarics diſcretion; the Goods that ſhould re- nu. 19H +, * 
main atter Debts and. Legacics paid. And it ſcemed tothe Court, 

That ſuch Obligation is not, good -;; Bat-in regard the'Caic was of 
great conſequences Adjanraatans i”) wit Lov gh 2a 1 322 

Debt brought by 7. Ss. again; AP, Exxecuigh of. He #, upon Mich. 560%, 
a Bond- or Obligation ol, Prgibundigd: Maxks, #, the Defendant Err, woah 
plcaded,; he was neves Execumr, 98 Agmpitizd. as, Exceutor ; Rep. ah 6d ** 
Bol Y - whereupon WE. 
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—_— were at Iſſue, and at a Nifi Pris it was found by 
a ſpecial Verdict, That he had received Seven pound Debt due to 
the Teſtator, avd made an Acquittance for the ſame, and took in- 
to his poſſethion ſeveral particular parcels of Goods of the Teſta- 
tors, and converted them to his own uſe : whereupon all the Ju- 
ſtices reſolved, That it was an Adminiſtration z but at the Requeſt 
of Sir Anthony Brows they reſpited the Judgement ; after the De- 
RN dicd, and it repented the Juſtices that they had not given 
Judgement, 
368.6. 14.Roll. The Ordinary may grant ſeveral Adminiſtrations of ſeveral parts 
ani" of the Inteſtates Goods, 10 Ed, 4. 1:6. 18 H.6. 22. b, 3$ Ed.3.21. 
Alſo he may grant the Adminiftration conditionally, as whereas it 
was betore granted to f f, whois now Out-lawed, or a Priſo- 
ner, or beyond Sea, Se, he may grant it to another with an Its te- 
men, That if the ſaid 7. $5. return into Exgland, he ſhall Admini- 
fier when he returns, 
—__—— If an Executor takes only the Goods which the Teftator in his 
lie.B, life-rimetook from him per tors, it is not an Adminiftration, 
Roll. ibid. 12H. If certain Goods be deviſed to a Co-Executor, and he take 
wo them without the Aﬀent of the other Co-Executor, it is an Ad- 
miniſtration , becauſe a Deviſce cannot take the Goods deviſed 
without the Executors Aſſent, 
Roll. vid. tir. Adminiſtration may be committed of the Goods of a Woman 
Kecute lit EF. Covert who dies Inteſtate, for poſſibly ſhe might have things in 
Action, which by the Law are not given to her Husband, nox at- 
ter her deccaſe are at all inveſted in him. D. $ Eliz. 25. go. 
Admitt. 
Hill. 36 H.8. A man poſſeſſed of Goods, made an Infant his Executor, and 
Ce Heels 4 died; the Ordinary committed Adminiſtration dwrante minori 
bridgn. vol. 3. etate of the Infant, to a Strange? The Queſtion was, when the 
ut. Adralalit.  xnfant came of full Age, what Remedy he ſhould have againft the 
Adminiſtrator for the Goods ? It was the Opinion of the Juſtices, 
That he ſhould not have an Account againſt him, but he might 
have Detinze againſt him for the Goods, or otherwiſe Sue him in 
| the Ecclefiaſtical Court for them. 
Tris. 30 Eliz.8, Debt againſt an Executor : The Defendant pleaded, That he 
K. Sabi 9s had taken Letters of Adminiſtration : The Plaintiff replyed, That 
SE _— 9&4 he Adminiftred of his own wrong, and after rook Letters of Ad- 
Bugh'sibid. miniſtration, It was the os of the Juſtices, That by his own 
A& he cannot purge himſelf of the firſt wrong; and therefore this 


_—_ ©6015 of the Inteſtate doth not againſt an Adminiftrator, 

b 43-44 Fiz Debeby en Adminiſtrator, After Verdict it was moved in Ar- 
= Finflone. reſt of Judgement, That the Declaration was not good, _——_— 
Urs. Rep: par. 3... 
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he Counts, that Adminiſtration was committed to him by the Bi- 
ſhop of St. Davids, and he faith pot Logi thin oxdinariws, nor cut 
Adminiſtratio pertinuit ; ſed non allocatur, For it is intended that 
he is the Ordinary, and fo is the common courſe of Declarations, 
unleſs the Adminiſtration is altfedged to be committed by one who 
hath a peculiar Juriſdiction, 

The Cotamiffary of the Riſhop of Lawdas committed the Ad- 
miniſtration of Goods by word, and gave ari Oath to the Admi- 
niftrator , which was Entered in the Adts of the Commaiſlary ; 
but there were no Letters of Adminiſtration, cather in the name 
of the Commiſſary or Ordinary 3 and whether this was a good 
Adminiſtration granted by word, was the lion? It wasnot 
reſolved, but the better Opinion ſeemed to be; that if was not, 
It cannot be without dced. 

If divers perſons be made Executors, and ſome of them re- 
fuſe at one time, and forme of chem at another, betore the Ordi- 
nary, they may afterwards Adminiſter the Goods of the Teftator, 
but if they all refuſe before the Ordinary, and the Ordinary com- 
mits the Adminiſtration of the Goods to another ; Afterwards 
they cannot Prove the WilL 

A Merchant of Ireland by an Obligation made in Irelavd, be- 
came bound to A. B. of London; which Bond was in London, 
and there remained. A. B, dicd inteſtate in Com. B. in England. 
The Biſhop of Ireland committed Adminifiration to the Son of 
A. B. who releaſed the debr. The Mch-Bifthop of Canterbury 
committed the cagpe 1 rp to -—- = ot _ york the 
brought an Afton ct Debt againſt t IG,Or 4 2 judged 
the Action was malatatvedle + toe that the Adwinidration thall 
be committed by the Ordinary of the place where the Obligati- 
on is, and not where the Debt firſt did anfe; becauſe it is not 
Local. 


Vid. 21 H. 6. 26. 


21 Ed. 4. 
Vid. Co. 
Ir. Acc, 


Cn. 


Cook 9 part hs 


Henſloes Caſe. 


I 1 Elfz. Dyer. 
203. Lucas 
Cee, 


Stat. 43 Eliz, 
W235. 
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CHAP. XXXT. 


Of Adminiſtrations fraudulent and revocable, 


'x, The Statute of 34 liz. Ag wedge Tonching fraudulent Admini- 
Rrations,/\ 

2, Inwhat Ciſe an/ Exeiterer bagle to Prove the Will notwith- 
Randing Letters of Adminiſtration granted to anther. 

3. Letters of Adminiſtration once granted, are not revocable at 
the Ondinaries meer will and pleafure.. - 

4. In what Caſe Atty done 'by a former dedandaiftrator are good 
in Law, notwithftanding ſecond Letters of Adminiftration aft en- 
__ granted. 

IS in Law touching this Subject. 


raſmuch-asit. is often put in ure'to the defrauding of 
* 1 Creditors, that ſtnehy perſons as are ro have the Admini- 
«* ſtration of the Goods of others dying Inteftate'commirted-to 
<« then if they require ir,” will not accept the ſame, 'but ſuffer or 
** procure the Adminiſtration to be granted to ſome Stranger of 
*© mean Eſtate; and not of Kin to the Inteſtate, from whom them- 
& ſelves or others by their means do take Deeds of Gitts, and Au- 
« thorities by Lerters of Rtturney, whereby they obtain'the Eſtate 
* of the Initeſtatc into their hands, and yet ſtand not ſubjet to 
y the Debts owing by the ſaid Inteſtatez and ſo the Creditors 
* for lack of knowledge of the place of habitation of the Admini- 
* ftrator, cannot Arreſt him or Sue him : And if they fortune to 
< find him out, yet for lack of ability in him to ſatishe of his own 
© Goods, the value of that he hath conveyed away of the Inte- 
* ſtates Goods, or releaſed of his Debts by way of Waſting, the 
* Creditors cannot have or recover their juſt and due debts. Beit 
* Enactcd, That every perſon and perſons that ſhall hereafter ob- 
© tain, receive, and have any Goods or Dcbts of any perſon In- 
< +eſtate, or a Releaſe, or other diſcharge of any Debt or Duty that 
* bclonged to the Inteſtate upon any traud as aforeſaid, or with- 
* out {uch valuable confideration as ſhall amount: to the value of 
* the fame Goods, or Debts, or near thereabouts (except it be in 
« or towards ſatisfaction of ſome jult and principal Debt of the 
F yalue &f the ſame Goods os Debts to him owing by the Inteſtate 
* atthe time of his deceaſe) ſhall be charged and chargeable as 
* Exccutor of his own wrong, and fo far only as all ſuch Goods 
* and Debts coming to his hands, or whereot he is releaſed or 
A" — by ſuch: Adminiſtrator, will ſatisfic, deduCting nev s 
* thck 


—— 
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* theleſs to and for bimſelf allowance of all juſt, due, and princi- 
** pal Debts upon good confideration without traud,owing, to him 
* by the Inteſtate at the time of his deceaſe, and all other payments 
* made by him, which Lawful Executors or Adminiſtrators may 
” and ought to have and pay by the Laws and Statutes of this 
* Realin, ok. 
24 Although upon an Executors refuſal to Prove the Will and 
take on him the Office of Exccutorſhip, and thereupon Admini- 
ſtration be committed, the Executor cannot (as ſome hold, ſed 
Drnere) go back again to Prove the Will, and aſſume the Exccu- 
torſhipz (2) yet if only. upon. the Executors making default to (4) Offir. Exee. 
come in'upon Proceſs to Prove the Will, the Adminiſtration be © 
committed 3 in'that Caſe the /Executor may yet at any tine after 
Appear and:'Prove the Will, and fo cauſe the Agminiſtration'to 
berrevoked. (6b) Alſo, it after an Executors refuſal.it ſhall appear {/ Mich. 27,28 
to:the Ordinary: that he had Adminiſtred before ſuch his -retuſal, and 3axer. 
then may the Ordinary revoke ſuch Adminiſtration granted to an- 
other-upon ſuch refuſal, and compel the :retuling Executor co 
Prove the Will ; for that by ſo Adminiſtring precedent to his re- 
tuſal he hath accepted and determined his Election, and therctorc 
cannot be admitted to accept and refuſe alſo; ſo that in this Cafe 
alſo the Adminiſtration may be revoked. 
3.. Some have been of Opinion, That the Ordinary afccr he hath 
granted Letters of Adminiſtration, may yet afterwards even with- 
out cauſe ſhewed, aud at his meer pleaſure revoke the ſanic, and 
grant it to another; yea, that if the Ordinary grant Letters of 
Adminiſtration to one, and then again afterwards grant Admini- 
ſtration of the ſame. Goods to another, that hereby the firſt Let- 
ters of Adminiſtration be vacated and revoked, albeit there be no 
expreſs words of revocation contained in the latter. (c) But in» (© 4H 7-14 
deed the Law ſeems far otherwiſe, and that the Ordinary, after he 5+. z4 11. «.\, 
hath granted, according tc the Statutes in that behalt provided, Pye 335-Broo. 
the ſaid Adminiſtration, cannot afterwards at his- pleaſure revoke OP 
-it, and grant the ſame.to another without cauſe, that is, unlels the 7/7 - _— 
firſt Adminiſtration were illegally granted, or where the tirſt Ad- an, 164. where 
miniſtrator either cannot or will not Adminiſter, or the like. pbeay > en 
4: Where there is a former Adminiſtration regularly granted, Auminiſtratonro 
all Acts Lawfully Executed by the firſt Adminiſtrator as Admini- jp 7o ontht ns 
ſtrator, are good in Law, and ſhall bind the next and ſucceeding j-bC:/e ber 
Adminiſtrators. For this reaſon it.is, that if Adminiſtration be 22197 55 
ranted toa Stranger, and the next of Kin ſue to have it xevoked, 0rdinoy, Palch,. 
and the firſt Adminiſtrator (pendente lite) during the (ute fell the > wp" 5 
Goods on purpoſe to defeat the. ſecond Admiviltrator, and then Styles 10, 
the firſt Adminiſtration happens-to be revoked, and the Admini- 


ſtration to be cammitted to another ; In this Caſe the ſecond Ad- 
minittratar: 
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(4) :1H.8.5. 
Coke 6. 18. New 
B. of Entries. 38. 
Plowd. 281.Cok. 


6.19, Dyer 339. 


{e) Brownl.Rep. 
2 part. 83. Coke 
8. 135. Plcwd. 
281. 9 H. 5+ 5. 


(f)47E112.inB, 
R. Coo. 6 part, 
28. Dackman's 

£ aje, 


(es) Mich. s Jac. 
Rot. 2 304. in C. 
B. Throgmorion 

and Hcbby*s Caje, 


(4) Coo. 6 part. 
19.in Packman's 
Caſe, 
Mich.35,36 Eliz. 
Ander). Rep. 


21 3. Coſe, 


Brown.t part. 57. 
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miniftrator cannot recover theſe Goods, or have any remedy, an- 
leſs the firſt Sute for granting the Adminiſtration were by Appeal 
annulled ; in which caſe all that the firſt Adminiſtrator did was 
void, and theſecond Adminiftrator in ſuch Cafe may recover al! 
the Goods the firſt Adminiſtrator ſold. Again, if the firft Admi- 
viſtration be conditionally granted, all.the AQts which the Admi- 
niftrator doth before the breach of the Condition, are good ; {a that 
the ſubſcquent Adminiſtrator carmot avoid any gifts or ſalcs before 
fuch breach made by the ſaid former conditional Adminiſtrator, 
(4) But ſuppoſe the Biſhop of a Dioceſs doth, as he ought, grarc 
Letters of Adminiſtration of the Goods of an Inteſtate, not hav- 
ing, Bona Notabilia, to one : And the Arch-Biſhop grant Letters 
of Adminiſtration of the ſame goods to another ; In this Caſe the 
effe& of the firſt Adminiſtration is ſaſpended until the other be 
repealed by Sentence. And if there be a Will conccaled, and there- 
upon Adminiftration is granted, after which it s that the 
Will is produced and Proved ; In this Cafe the Adminiſtration is 
determined, and all Aﬀs vacated which had been formerly done 
by ſach a ſurreptitious Adminiftrator, (e) 

5. In Trover and Converhion, the Cale wasz A mandied inte- 
fate, and the Ordinary committed Adminittration to a Stranger z 
and afterwards the next of Kin of the Inteſtate Sued a Citation 
in the Eccleſtaſtical Court to have it repcaled ; and pendente Lite 
the Adminiftrator fold the Goods of the deccafed to defeat the 
Plaintiff; and afterwards the Letters of Adminiſtration were rc- 
voked by Sentence, and the tirſt Sentence annulled and made void, 
and new Adminiſtration granted to the Plaintiff. In this Caſe it 
was reſolved, that the Action did not lye ; and here the difference 
was holden between a Sute by Citation, for to countermand or 
revoke the former Adminiſtration, and an Appeal, which is al 
wayes a reſerving of a former Sentence; for an Appeal doth ſuſpend 
the tormer Sentence, otherwiſe of a Citation : And in this Cale, 
becanſe the rſt Adminiftrator had the abſolute property of the 
Goods in him, he might fell them to whom he would ; and al- 
though the Adminiſtration be afterwards revoked, the ſame ſhall 
not make void the Sale. (f) 

Letters of Adminiſtration were granted to F. $. and he releaſed 
all Actions ; and afterwards the Adminiſtration was revoked, and 
declared to be null and void by Sentence. It was adjudged, that 
in that Caſe the releaſe was void. (pg) 

An Adminiſtration may be granted upon Condition 3 and fuch. 
an Adminiſtration, it the Condition be not performed, may be 
revoked 3 But if ſuch an Adminiſtrator, before the Condition be 
broken, giveth away the Goods ; yet ſach a Gift is good. (b) 

It was agrecd by the Court in Carers Caſc, That if the Biſhop 
COMm- 
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commit Adminiſtration, he may revoke the fame without any Sen- 
rence of Revocation to be given in any Ecclefaltical Count, or elfe- 
where. 


It was adjudged, That if a Metropolitan grant Adminiſtration Hill, 2 Rliz.B.. 


R. inter Feere 


where the Inteſtate hath not Bone Notabilia in divers Dioceſles, it- > 


is voidable, not void. But 19 Eliz. it was clearly held, That if a kx: Rep' na 


Biſhop of a Dioce(s grant Adminiſtration which appertains to the ** 
Metropolitan, it is void. 


Two Executors were in Sute which of them was the True Ex&- 7,;,.,; z1z.c.. 
cutor, the Ordinary ( ing the Sute) granted Adminiſtration, ES aſe, 


it ſeemed wazor Court that he could not ſo do. 


C H A P. XXXIE 
Of Filial Portions. 
1, The Pretorian Law in 


point of Sweeeſſion. 
2. Whether the Ordinary may compet the Adminiftrator to give 
Filial Portions. 


. What provifiow of Law now in force as to diftributions of In-- 


refarer Eftarer. 


N anos of —_ $ Goods a—_— —_— 

not or out Civil Law y fo called 
NR dow ereayr pb and giveth right of Scchon but out of 
the Pretorian Law, or Law of Conſcience; which in _ call- 
eth ſundry to the Succeſhion of other mens Goods by Adminiſtra- 
tion where there is no Will, and in ſome Caſes where there is a 
Will, as where the Will is concealed, or.the Executor renounceth 
the Will; but if the Will once appear, then the Adminiſtration 
cealeth, In Caſes where Adminiſtrations are to be granted, the 
Children of the deceaſed had liberty by this Law to take it within 
a year after the death of the deceaſed ; and if they were further 
oft of Kin, then they had only a hundred dayes to take it in, un- 
tels thoſe who were to take it were Infants, Mad, Deaf, Dumb, or 
Blind ; in which Caſes was a longer time alligned. By this 
Law the Pretor granted Adminiſtration, not only according tv the 
Tables of the Teſtament, but many times even againſt the Tables 
of the Teſtament : As where a Chitd was not dif-inherited in his 
Fathers Will, by and in plain and expreſs terms, but paſfed oves 
mo only 3 or that the Child was not born at the time of 

ws 6 nt ancetedy name wht cas ſuch Child 

01; Srenlinh or whether to be for : In which caſe if 
itdid after appear, then was the Mother by that Law to be puc itt 


cg” 
> 
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to poflefiion of that which was the Childs part. It chere appear 
ng, Wull; then was the Adminiftration by this Law committed in 
this order or method. Firſt, the Children of the deccalcd were ad- 
mitted 4 Secondly, thoſe that were next of Kin by the Male Line, 
Thirdly, thoſe tkat were next of Kin in the Female Line 
which difference notwithſtanding between Male and Female at this 


* day is taken away, and they that are next- of Kin, are cqually ad- 


<) Ridlcys TITS * + 
of the Civil and 
Eceteſiaſtica! 

L aws, Sext. 8. 
Cap 1. par. 2, 


(6) Coke8. r35. 
9. 39, Dyer 255- 
Weſtm, 2, cap. 
20. & 31 Ed. 3. 
cap. 11, 

(ce) Hill. t 2 Jac. 
Coke B. Hen- 
ſlowes Caſe, 
Trin. 3 Jac. Coke 


B. in Davies caſe. * 


& Hill. 3 C har. 1- 
Cokeg.in Fo- 
therly*s Ca e, 


(4) 22, 23 Char. 
2. 


See the ſaid Stat. 
al ſarge. 


mitted of either Sex. Laſtly, came thoſe which had right there- 
to,im thatthey were Man, or Wite. (4) 

2, It bath becp and till is much controverted, whether the Or- 
dinary hath powcr to compel the Adminiſtrator to give Portions 
to Children, or to allot and diſtribute Filial Portions to the de- 
ceafeds Chitdren'our of his Eſtate 3- If the Ordinary attemprrhis, 
cither before or after the granting- of Letters of Adminiſtration, 
it is held by ſome, that the Adminiſtrator may have a Prohibition 
againſt the Ordinary, (b) and divers have, been granted accord- 
ingly ; yct notwithſtanding this,it is uſual for the Ordinary to or- 
der and allot diſtributions ot-Filial Portions, and therein-Prohibi- 
tions not often.granted at this day. (<c).. w 7 

3- But now this Queſtion is tully Reſolved, and the Contro- 
verly .at:an'cnd;. for by a late Statute, (4) it is EnaQted,, © That 
© the Ordinarics ſhall call Adminiſtrators to Account, for and 
* touching the Goods of any perſon dying Inteſtate, and order 
« and make, juſt and cqual diltribution. ot what, remaimeth. clear 
* (aftcr all Dehts, Funerals, and juſt Expenccs firit allowed and 
* deductcd,) amongſt the Wite and Children, or Childrcus Chile 
* dren, 4t jany ſuch be, or otherwiſe to the,next of Kindred to 
* the dead perſon in cqual degree, or legally repreſenting their 
* Stocks pro ſao-cxtiq; jure, according, to the Lawes in ſuch Caſes, 
© and in wanner and forma,following ; That- is to ſay, one third 
© part of: the laid Surphiſage to the Waite of the Inteſtate; and all 
* the rchidue-by equal Portions to.and amongſt the Children of 


** ſuch perſons dying Inteltate, and fuch perſons as legally repre» 


* {cnt tuca Children, incaſe any of the ſajd Children be then dead, 
** other than ſuch Child or Children (not being Heir at Law) who 
** ſhall have any Eſtate by the ſettlement of ,the Inteſtate, or ſha} 
** bead vanccd by the Inteltate in his lite-time, by Portion or Por- 
** tions £qual to the ſhare which ſhall by ſuch, diſtribution be al 
* Jottcd to the other Childrento whom ſuch diſtributions to be 
** made, Oc, And the Heir at Law, notwithſRanding auy Land that 
* he ſhall have by dcſcent or otherwiſe from the Inteſtate, is to 
** have an <£qual partin the diſtribution with the ret of the Chile 
+ dren, &c, Andin cale there. be vo Children, nor any Legal R& 


<< preſentatives ot-them, then one Moity of the ſaid Eſtate! to be 


* aVottcd ro the. Wite of the Jnteſiate,, the refidue of (the Said 
| ; "Ry 
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« Eſtate to be diſtributed equally to every of the next of Kindred 
<* of the Inteftate who are in'equal degree, and thoſe who legally 
<* repreſent them. Provided, that there be no Repreſentations ad- 
* matted among Collaterals after Brothers and Siſters Children : 
* And in caſe there be no Wife, then all the faid Eſtate to be di- 
* {tributed equally to and an the Children, &c, And no 
fuch diſtribution to be made till after one year after the- Inteſtates 
death z nor without ſufficient ſecurity to be given by thoſe to 
whom ſuch diſtribution ſhall be made, for retunding back to the 
Adminiſtrator (according to cach ones ratable proportion) in caſe 
of the Inteſtates Debts atterwards ſued for and recovered, or o> 
therwiſe duly made to appear :-For other Proviſoes, Rules and 
Limitations 1n the (aid late A&t of Parliament, the Reader is re- 
terred to the Statute it (elf, there more at 

Note : An Adminiſtration cannot be revoked for the not bring- 
ing in of the Inventory, and the Account of the Adminiſtrator : 
And the Ordinary upon an Adminiſtration granted, had not | be- 
fore the ſaid —_— 2 rr ry Poo” of mpg 
plu nor to take any or to Anſwer Sarpluſage, , 
ras. meaning of the Statute of 21 H. 8, which intendsa bene- hn C-B. To 
fit to the Adminiſtrator, and not an unprofitable burden. (e) The (3g oooh nh 
Ordinary hath not power to make diſtribution of the Goods, be- Styles Paſch. 24. 
cauſe there may be a Debt which was unknown; and if he might - 1s" hi 
diſtribute, then the Adminiſtrator ſhould be charged with the Hill. :5 Car. i 
debt of his own Goods, Vid. Brierſley's Caſe, Brown x Part, 31, rr ag 
acc, Whether this were Law then, 'isa needleſs queſtion, it being verb-Admp.rr7. 
otherwiſe now by the Statute aforeſaid. , 


C H A P, . XXXIIL 
of Right to Adminiſtration. 


1. What the Method of Succeſſion is by the Laws of this Realm, 
2, - the Civil Law underſtands tt, | | 
-Þ difference between the words | Kindred and Conſangui- 
unity : between | Cognatos and Agnatos. ] | | 
4+ ber ax Alien no Denizon may be an Adminiſtrator. 
5. Adminiſtration granted « Caveat depending, is void in Law, 
(a) 31 Ed.3.c.1r, 
I. BY the Law, both by the Statute Lawes, the Common Law, Z3? H-&<.5. 
and by the Civil Law, the neareſt of Kin to the deceaſed In- 233- 415- yo 
teſtate is to ſucceed in the Adminiſtration of his Goods, (4) As ;59"%ok x. 
ful to the Husband or Wite bur if they fail, then ſecondly, * an. Dyer 316.6 
Z | , 
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the Children whether Male or Female z but jf they fail, then third- 
TIy,w>the Parents, whether Father or Mother ; but if t bl, 
,  heoanhly, to the Brothers or Siſters of the whole blood z 
_ they; en fifthly,tothe Brothers or Siſters of the half How ; 
but if they fail, then fixthly, to the next of Kin, as Uncles, Aunts, 
&c. From theſe the-Ordipary cannot grant the Adminilization to a 
Stranger,/ it they ſeaſanably xcquireiit, and are pot otherwile afſeR- 
ed!/by ſame legal impediment z but he may grant it to. which of 
theſc he pleaſe, if divers of them in.cqual degree do deſire it ; yea, 
to a Stranger if they neglett it, 
2, The Civil Law. as to the Inteſtates Eſtate, whether Real or 
Perſonal, sopfiders it all under the (ame -Noxion yea, in this caſc 
iemakesino diftinion cither of Ages or Sexes 3 but all that are 
— may ny og equal proportion, provided they be 
f cqual identity in "lod, ——_—_ of the whole 
the Lion: But the Wike was otherwiſe provided fox 
(ib )1. 4. Sol. by the Civil Law, (b) Therefore exempted from a Syccelhon to 
Kaur the Goods of herlntaſtate Huaband. There are but Thee Orders 
or! Degrees chiefly of:Kiad red whichthe Civil Law doth ſpecially 
take potice of « Thedarkt is3n the Right Line Deſcendent, as Chil- 
dren, Grand&Children, and {0 downwards. The Second is in the 
Right Line Aſccudent, as Paxents, Grand-Parents, and fo upwards. 
The Third is- in- the Line Tranſverſal or Collateral, as Wncles, 
Aunts, Great-lncles, and {o:fide-wards; alwayes remembrin 
that the: whole-blood ismore worthy than the half blood; an 
the nigher Degree more worthy than that a yrs more remote. 
3. Conſanguinew or Conſangwinity , ant Jgnatus properly (0- 
called, and firictly fo taken, doth aironar w s only them that 
&@) Franc. ine. be of Kin by. the Fathers Side. (ec) Therefore the word Kin or 
Sciant. de Ele: Kindred is of a grea pn p.0;g hy than Conſanguinity, becauſe it com- 
229.98.46, vol.6. prixeth G——— as well as Agnatos, and fo comprehends all the 
Relations of both Lines, both Mal Male and Female z. for Cognati pro- 
perly underftood, -fignifie only ſuch as are the Mother-Side, and 
of the Female Line. And here Note, that the moſt remote Agnat: 
or Kindred of the Line Male in Line Deſccndent are pre- 
ferred before the nigheſt Kindred of: the Female Line 3 but it is 
() $——-Iy otherwiſe in a Tran(verſal oz Collateral Linc. (d) Butas ta Land 
re A086 1B- > in Fee or of Inheritance the Right thereof quaſi: podariſim ever 
deſcends Downwards in a. Right or. Tranſverſal Linc, and-never 
doth Re-aſcend the ſame way that it Deſcended by: the Anxeſtors 
death z yet it may Aſcend 4 Latere or Sideward foe want of Right 
(+) Glanvile lib. Heixs in the Deſcendent Line, (e) which often happens. 
PP © 4. Suppoſe an, Alien born and” not made Denizod. happen t 
well ub 
Gap 4+ 6, as  dyc Intcfate. within this Realm, having Kindred bon beyond 
Sca, and others though more Remote born in. this Realn 3 Jn this 


© 


Caſe an Alien may be Adminiſtrator, and have Adminiftration of 

Leaſes, as well as of. Perſonal Things, becauſe he hath them as 

an Exccutor in anothers Right, and not to his own Uſe : And he 

may be an Adminiſtrator as well as a perſon Out-Lawed or At- 

—p may be an Executor 3 and no Prohibition will lye in this 
. Cf) 

5, An Adminiftratrix Sued the Defendant in the Court of 
Chancery 3 the Defendant ſhewed, That before Adminiſtration 
was committed to the Plaintiff he had put in a Caveat inthe Ec- 
clefiaſtical Court, hanging which Caveat, the Plaintiff obtained 
Letters of Adminiſtration , of which he demanded” Judgement 
pendant the Appeal. - It is a good Cauſe to ftay the Sute until the 
Appeal ſhall be determined. In this Caſe it was alſo aid, That 
the ſame was nor like urito x Writ of Errourz for by the pur- 
chafing of a Writ ef Errour, the Judgernenc is not i un- 
til the Record be Reverſed : But the very bringing of an Ap- 
peal is a ſuſpenſion of the firſt Judgement for the principal mat- 
rer, ( ) , | " 

it Execcutor dye Inteſtate, L ? 
ed of the' firſt Teſtacor; for now he is dead 


ao 


21 £d.4. 
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to be - Wil 


24. 26 HY. 7. But if an Executor after Adminiſtration dye In- x,y, abciden 
and the Ordinary grant ryokerrrharnags ayer te Eaocutor. 


the Executor, he may Adminifier the Goods of the firſt Teſtator, 
10 Ed, 4. 1. Swmere, if an Adminiſtrator doth makean Exccutor, 
and dics, his Exccuror ſhall not have the Adminiftration of theſe 
Goods, but a new Adminiftzxation- ought to be granted of them. 
34 H.6. 't4) D. 32 H.S. 47. 11.'Cs: 5. Brud, gb, Adj . 
And if at» Executor before Probate of his Teſtators w h 
make his Executor, and dye, the Executors Exccator cannot take 
upon him the Execution of the firſt Teſtament ; but Adminiſtra- 
tion of the firſt Teſtators Goods is to be granted am Tetlaments 
exnexo, D. 21,23 Blix, 372.8, | 
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C H A P., XXXIV., 
Of Succeſſron in the Right Line Deſcendent. 


1. What the Jus Repreſentationis is ; or that ſeveral Children 
by one Father deceaſed do Conjunictim repreſent the Perſon of that 
F ather, | 

2. That Succeſſion (when the Caſe ſo requires); is to be computed 
in Stirpes #ot in Capita, 

3. That the Grand-Child ( living the Father ) ſucceeds not tothe 
Grand-Father , nor (by the Civil Law) if conceived after bis 
Grand-Fathers death. 

4. Har the Succeſſion ( according to the Civil Law ) is, in Caſe of 
Children nat all of them by the ſelf-ſame Parents ; and bow at Com- 


mon Law, 
ye: L, N Ext to the Widow, this Right of Succeſſion in the Right 
8 Line deſcendent is the firſt of Right to the Admini- 


ſtxation of an Intdſtates Goods 3 for -are in the fiſt place ad- 
_ mifſable to ſuch Adminiſtration, who axe of the, Right Line. de- 
. ſcendent from the deceaſed : So that if a man dye Inteſtate, leaving, 
behind him Children, Parents,and Collateral Kindred,the Children 
do in the firſt place Succeed as to the Goods whereof be died Inte- 
ſtate, excluſively to the Grand-Children whoſe Paxents are living. 
It is: otherwiſe. if their Parents be dead ; fox if a man dycAeaving, 
one Son, and- one or more 'Grand>Children-by, anather Son de- 
ceaſed, thefe Grand=Children arcAdmifſable, together with that liv- 
ing Son, their Uncle, And this is Faure Repreſentations, wherelly (c- 
veral Children of one Father do Conuntiim repreſent. the. Perſon of 
that. Father ; But: yet this-muſt be underſtood according to the 
Law-Terms, not ix Capita but in Stirpes only, that is, not.accord- 
ing, to the {ſeveral Branches, or by Poll as we uſe to ſay, but accord- 
ing to the one Common Root of thoſe ſeveral Branches ; and there- 
() $. cum 13. fore put.all the Grand-childrep together, they can have no greater 
ms. Inft.de bered. proportion among them all than fing]y belonged to their Father, 
ces were he then ative. So that- in the torcfaid'cafe the Eftate is tobe 
fio ab Toteft. q.2. divided into Two cqual parts, whereof one Moity is due to the 
ma. 6. & CaPr19)- Son, the other: Moity to the Grand-children to be equally divided: 
zeſt. lib. 1, vu- amongſt them, (4) And: this Right or Law of Repreſentation 
Cb)Cape. ibid. & ÞOIds in infinizum in the Right Line deſcendent ; (b) contrary to the 
Grab. ibid. 4+ 2-- Opinzon.of the Famous Bartel, who held, that it reached not be- 
Prat quettcap. Jond the Great Grand-children, 
ms. 20 2; In like manner, it there be divers Grandchildren by divers 
% cap, «mw x5, . $0nS deceaſed; and no Son living, they ſucceed to their —_ a- 
exu 
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ther in Stirpes not ig = ay” that is as aforeſaid, not according to 

the diſtin& number of the ſeveral Grand-children, but according 
to the number of their Fathers or Sons to the Inteſtate ; ſo that the 
Grand-children by each deceaſed Son to the Inteftate ſhall Conjure- 
aim, and amongſt them all xeſpeQively have juſi that proportion, 
which their ceſpeRtive Fathers, or Sons to the Inteſtate could chal- 
lenge if they had been alive at the time of the Inteſtates deceale ; fo 
that Two Grand-children by one Son have no more than one 
Grand-child by another Son, becauſe the Son by whom are the 
Two Grand-children to the Inteſtate could have no more than the 
Son by whom there is but one Grand-child, in caſe both the Sons 
had been living when the Inteſtate died. Indeed, it there be no+ 
Grand-children, fave only by one Son, then they ſucceed equally 
according, to their number, unleſs they be in unequal degree, ag 
Grand-children and Great Grand-children. And the reaſon why 
Succeſſion goes in Stirpernot in Capits, is. becauſe they ſucceed not 
in their own right, but in the right of their Anceſtor, 

3- A Grand-child whilſt his Father is alive, hath not the prece- 
dent right to the Adminiſtration of the Goods of his Grand-Father 
dying Inteſtatez nor doth a Grand-child ſucceed to his Grand-Fa- 
ther unleſs he þe atleaſt conceived, at the time of his Grand- 
Fathers death.(c) So that a Grand-child conceived after his Grand- 7) Barry 4 
Fathers death is not in his own perſon by right of Repreſentation Suceeth Intel 
(according to the Civil Law) Admiſſable to ſucceed his Grand- * 
Father, (4) And that which hitherto hath been ſaid of Sons and (4) Gras ub 
Grand-Sons-halds truc in Law as to Dango and Grand-daugh- 3.7m 16 
ters, who are equally with the other Admiſſable to a ſuccelhion of Caprio!. v5 6,5. 
their Inteſtate Parents Goods without any diſtindion of Sex. (e) g,1.9% 519. 9 

4. Whereas the Law is, That Children ſhall ſucceed equally to brred. que ab 
the Adminiſtration of their Inteſtate Parents-Goods, this muſt be (!"G.c a4 a 
underſtood only. of ſuch Children as are begotten of the ſelt-ſame 3+ mu. 3. 
Parents; for if there be Children by divers Parents, as it a Woman 
hath had Two Husbands, and one Child by the Fix{t, Two by the 
Second 3 In this caſe each of them reſpeQively ſucceeds -(accord- 
ing to the Civil Law) only to the Goods of his own Father, but 
all of them. equally to their. Mothers. (Ff). And this alſo by the 4 _ tdide 
ſame Law holds true as to the Grand-children by fuch Children of 
each marriage reſpeQively.. Otherwile it is, if a man hath had two 
Wives, with Goods and Children by each of them, and dye Inte- 
ſtate, leaving no Relict. or Widow 3 for in this caſe all the Chil- 
dren by both Wives ſhall equally ſucceed to the Goods and  Chat- 
tels of their. Father dying Inteſtate. 

In the caſc of. a Prohibition ted .to the Eccleſiaſtical Court, 
for granting Letters of Adminittration to a Silter of the halt blood, 


when there was a Brother. of the. whole blood , who ſued Yong 
[4 . 


— 
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them. It was agreed by the Court, That it isin the power of the 
Ordinary to grant Adminiftration either to the Brother of the 
whole blood, or to the Siſter of the half blood, at his Ele&ion, be- 
cauſe they arc in equal degree of Kindred to the Inteftate, But if 
Adminiſtration be granted to the Husband and Wife where the 
Husband is not of Kin to the Inteſtate, but a $ er 3 in ſuch caſe 
if he ſurvive his Wife, he ſhould have all the s$, and the Kin- 
(-6h.23 car, dred be defrauded, which is not reaſonable ; and therefore ſuch 


in B. R. Styles Adminiſtration ſhall be void. (g) 
74;75-Vid.Paſch. 
24 Car,inB.R. 
Hill and Birds 


—_” C HA P. XXXV, 
Of Succeſſron in the Right Line Aſcendent, 


1. Whether Parents, ſpecially the Mother, be next of Kin to ber 
Child. 

2. The method of Succeſſion (by theCivil Law) in the Right Line 
Aſcendent. 

3. How the Sncceſſion goes by the Civil Law, when ſome of the 
Collaterals concurr with thoſe of the Aſcendent Line. 

4. Whether by the fame Law, the deceaſeds Brothers and Bro- 
thers Children may concurr with their Parem 5 to the Succeſſion, 


I, | ooormenryes.. that Maxime at the Common Law, That 
Inheritance cannot Lineally Aſcend, yet is the Parent more 
nigh of blood tothe Child even by that Law, than is the Uncle, 
(4) Lite, Te- (4) And by the Civil Law, as the Son and ter be in the firſt 
nures,fol. 1. degree of Kindred in the Line Deſcendent : So the Father and Mo- 
(2) 6. x, Tafie, ther are in the firſt degree of Kindred in the Line Afcendent, (6) 
& GraJ. Cognat. T'o conſtitute a Kindred it is ſafficient that the Relations do centre 
and agrce in aliquo Tertio, or flow from one-common Head 6r 
Fountain, or ſpring from the fame Stock or Root 3 Thus the Fa- 
ther and the Daughter, the Mother ard the Son, the Mother and 
the Daughter, the Father and the Son, they flow from one and the 
ſame Fountain, they ſpring from the ſame Root, viz. the Grand- 
Father 3 and therefore are of Kin cach to other. And by the Laws 
of this Realm Parents are reputed to be of Kin to their Children, 
and the Mother to be of Kin to her Child ; and therefore by the 
(c) Stat. ds Statute Law if a man ſcized of Lands in his Heir bei 
Me 23% within the Age of Fourteen years; In this caſe the Mother 
Abridg. tit. Ad- have the Wardſhip of her Son, as being next of Kin to whom the 
Co 7: :4e* Lands cannot deſcend. (c) Indeed, by the Law of the twelfth 
— * Table, the Mother could not Succeed to her Children, nor they 
Teri Pris © to her. (4) But thisis now altered, the Law now being, _—_ 
(e) It 
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(e) It cannot be denyed but that this Queſtion , viz. Whether (+) Auth. Novel. 
the Mother be of Kin to ber Child? hath been much controverted a- (urns » 
the ableſt Lawyers, and in the cloſe of all, after much dif- | 
pute it hath been adjud; ed in the Negative, viz. That the Mother (/) Brook: Abr- 
is not of Kin to her . (F) As in that remarkable of the D. of 47. & Coke lib.3, 
Sxffolk, in Ed. the fixth's time, wherein an Adminiſtration was am all 
granted away from the Mother to a Siſter of the balt blood. « Ac- 7h4;, remorkolts 
cording to which Judgement divers other Adminiſtrations tor e- £/c ef the D. of 
veral years after were granted away from the Mothers, to the Bre- _ —_ _ 
thren and Siſters as next of Kin. Notwithſtanding all which, the ib the Me ber 
Law indecd being all that while quite otherwiſe than was practiſed, te 09, 5ifer 
at -laft the Truth preyailed, ——_— practice now trequent, and Alam Phan, 
pgunant every where given for the Mother, that ſhe is of Kin to $winb. part 7. 6. 
ex Child, (g) who dying Huclels and Inceſtate, the Adminiltrati- _—_ —_ e 
on of his Goods may be committed to her as next of Kin, accord- men: tn w 
ing to the Statute. Or if he be Ifſuelels but not Inteſtate, and ma- Fogne and em 
keth his.Kin his Exccutor, or bequeath the reſidue of his Goods (4) zxH4.cap.5- 
to his Kin, the Mother in this caſe is Admifſable to the Executrix- 
ſhip as aext of Kin:to her Child, or on the/{ſame account to enjoy 
the Legazy during her life, and after hex death then the other AH on 
next of Kin, (>) ſup. & D.D. in E 
2. If the deceaſed leave no Children, they in the Right Line ESL 
Aſcendent do by the Civil Law ſucceed him, but in this Order, TheCCom. Opin, 
Firſt, the Father and Mother ſucceed equally, and excluſively to Lv gat 
all others that arc of a more remote degree 3 or the Mother only, it 
the Father be not alive 3 or the Father only, it the Mother be dead. ,. 

(i) And if there be ſeveral Pazents of + fifipQ Line who LL yo at 
ual in degree but unequal in number, they ſucceed according to 9; 2% _ _ 
their Magrigge, Root, _ according to their number 3 thus the (A) Graf. tid. 
Grand-Father by the Fathers ſide ſhall have as much as bothGrapd- 45009. 5-08. 16, 

Father and Grand-Mother by the Mothers fide. (k,) But ifthe Pa- «4, 118. 

rents be in an unequal or different degree, then the right of Re- (2 Grab iid. 
preſentation doth ceaſe, and the nigher ſhall ever exclude the more »1.Covar.de Sue. 
remote, Thus the Fatherexcludes both the Grand-Fathers by the 5% > inet. & 
Fathers and Mothers ſide, and the Mother both the Grand-Mo- (=) Graf. ibid. 


thers.. (1) oy Am = og 


3» There axe alſo ſome of the Collateral Line, who by the Civil han. 56, de Ba0- 
Law do concur with thoſe of the Aſcendent Line z for the Bro- {a> inet. & 


thers and Siſters of the deccaſed do ſucceed him, together with the hared. ab Ince, 
Father and Mother. (m) And the Succeſſion when the Brothers-(3} Noret 31%. 


| | ut if de Succef. ab 
concur, is proportioned according to their number.. (#}J"B SAWS bs 


there be divers Kindred of the ſame degree to the Inteſtate, whoſe gn mom. 
Father is dead, whereof ſome are by the Fathers ſide, others by the Ih 3. $. 25. ms. 
Mothers fide ; as if the deceaſed Icave a Grand-Father by his Fa- ;;. COA ; 


thers fide, and a Grand-Father and Grand-Mother by the —__ 6 herons - x» 
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number, but-it is to be divided into two equal parts, and the 
Grand-Father by the edraws the'pne Moity, the Reſt 
the other Moity. And it it happens that rs with thoſe of 
the Line he ne with Brothers 5 of che e blood to the 
deceaſed] there 345 BP Ohe? Br WA e whole Blood 
deceaſed ; In this Caſe the Sons of ſuch Brothers deceaſed ſhall 
Succeed together with the others, but not according to their Num- 
ber,. but according,to their Stack or Root; . that #5; thoſe Sons of 
ſuch deceaſed Brothers ſhall among, them all have only.hat 
portion which would haye-come to their Fathers it:they d 

(Graſs. 9.23- alive, (0) Here Note, that this. js meagt-ofily..of the ( t 

—_— ch Brothers deceaſed ; therefore the Gtand-children, and others 
more remote are not admitted together. with the Rayenſe and Bro- 

(#) Graſs. &Co- thers, and Siſters of the deceaſed-(p). -- 

- 1 4- Brothers and Siſters only of the half blood to thedeaaled 

(4) Grab. 9. 24: 40, not concur! with. the Parents.an the Succelhon.. pre 

& Fach. lib.6.c.8. Grand-Father in Succeſſion to. bis Grand-child doth: — 
Brothers of half blood to ſuch Grand-child, unleſs the i Brocker 
be of the. ſame blood, and of the ſame. fide with fuch: 

(-)Pap- lib. 27. ther, (r),And if a man d ; Fs bib a Mother, the 


| pr Chllonot hukeotiew his Brothers ro 5 es 5 che 

(+) Meynard,lib. oceed. to her dx (1 's bes Burke 

m—_—— > page then living for then the 

G) Meynar > Brothers deceaſed ſhall concur with the route (t) , Thus Bro- 

Arteſto TholoC thers and Brothers Children may concur , with , ther Parents. to 
the Succeſſion of the deceaſed, but all other Collaterals are cx- 
cluded by the Pazents infomuch that the: Uucles both by che Fa- 
thers andthe Mothers ſide are excluded by the AIDS and 

© ect Cont Grand-Mother of the'deceaſed, (a) 


QI: 
" + + 


4k #8 ® 
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C H A P. XXXVI. 


of Succeſſion in the Line Tranſverſal or Collateral. 


1. The Line Collateral is Two-fold : In which Line the Jus Re- 
preſentationis bold; only in Brotbers Children, not in their Grand-- 
Children. 

2. Regularly the whole blood is ever firſt Admiſſable to Smeceſ<- 
fron in the Line Tranſverſal or Collateral; 

3+ Tet in that Line the nigher Degree, though but of the half- 
blood, is preferrable before a remoter Degree of the whole blood. 

4. How far, and te what Degree Collateral Kindred may Succeed 
each other, | 

5. How the Succeſſion goes, in caſe the deceaſed leaves no Chil- 
dren, but Kindred only by the Aſcendent and Collateral Line. 


L, He Tranſverſal or Collateral Line is Two-fold; the one De- 
ſeendent by the Brother and his Children downwards ; 
the other Aſcendent by the Uncle, and ſo on upwards; and none 
of the Aſcendent do ever Succeed, unleſs they of the Deſcendent 
Line do fail. (s) And the nigheſt degree to the deceaſed in the () nag. 1. 5. - 
Deſcendent Line do Succeed firſt ; but that failing, then the nigh- 39; 5. 1. Bric: 
eſt of Kin in the Line Aſcendent. And although Brothers Chil. © © 
dren of the whole blood do ever exclude Brothers Childzen of the 
balf-blood, yet this Jus Repreſentations in the Collateral or Tranſ- 
verſal Line holds only in Brothers Children, not in their Grand- 
children. (6b) So that if A. dye, leaving behind him Children by () cuizc.ad Xo- - 
one Brother deceaſed, and Grand-children by another, Brother al(o ad 
deceaſed, theſe Grand-children of the one are excluded by the Grav.q. 31.ver. 
Children of the other. (c) For ina Tranſverſal os Collateral Suc- P1*319-45-cap- 
celhon the Son alone doth repreſent the Father, and then only var. de Succe(. a + 
when the controverſie is touching the Succeſſion of his Uncle, (4) ,* pe 
not of his Great Uncle or others of any degree higher or farther deFidei Commil. . 
off, (e) But when the. Children of Brothers deceated do concur << Z _— Jo 
with other Brothers of the deceaſed, then they all fucceed accord- (4) Ibid. in 6n. 
ing to the Stock or Root, and they draw no more than their Fa- ——_JH__ 
ther ſhould have done if he had been then alive. (Ff) And by the 4.PrxC.95.0u8. 
Gaid Law of Repreſentation it comes to pals, That Brothers Chil- 77 © + 
dren who are in the third Degxee, are by way of Fiction ſuppoſed 
to be in the ſecond :Degree, and ſo are preterr'd betore the Uncles 
of the deceaſed, who are in the ſame third degree. (g) (Ole m- 
2, In the Tranſverſal or Collateral Line this'is a perpetual cap: 3 & Cuiac.), 
Rule, That they are firſt to be admitted who are of the whole .r1.m.90 
A.a. blood 


% 
. 
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blood of the deceifed. 'As thus y A; having Bi-a' Son, arid C, a 
Daughter by one Wift;/a6@ P: a Sor by tnother Wile, dies ;''B, 
Sneceeds hitmn'and dies Mudle(s 3 In'this Caſe C, the Daughter to 
A. and Siftet to B, by the whoke 'Blood fucceetShim, notD. 

(k)Lirtl.1.z.c.r. the Brother by the half Blood. -(H) In like mantief E)baving F, 

& Britt. c. 179+... 4 Brother, and two Sons, vis. 6G. by one Wife, and H, by anotker 

< 1. $.omes Wie, fits; 'G. ſhccreds him and-dies Tatlels 3 In this Caſe F. 

Re oz, Uncleto'G. (whois of the whole Blood) ſucceeds+him, and not 

doque. H. Brother to G. by the halt Blood. (z) Butif F. alſo dye Huc- 

c 1) Lietd, vid. _ leſs; then H. {ſucceeds him,” becauſe he is Allied to him both ways, 

cif Caſs, fol. a8 well by the Grand-Father' as by the-Grand-Mother. ' (k,) And 

_— 4-H 5. therefore, unlefs F; be Brother to E."as well on the Mothers fide 

(4) Lirel.ibid. as on the” Fathers'fide; the ſucceſſion will'be otherwiſe. 

paulo poſt. 3.” Suppoſe x man dies; leaving behind him neither Children, 

Parents, Brothers, nor Siſters, nor their Children,but only Brothers 
Grand-children, Uncles, an4 other' Collateral Kindred 3 lo this 
Caſe we muſt follow the Rule of Law, the nigher in degree (hall 
have the precedency in right ; and if there be divers in the ſame 
degree; hay are a} cqually Admiſfable- according to-number, not 
Root'or Stock, 'and that without diſtinion of Sex, conſideration 
c1)6rab. 6.Suc- being had only of the Kindred it felt. (1)*Again, Guppoſe there 
—_—_ were Three Brothers, whereof two of the whole Blood, and: one 
of the halt Blood ': If thefe ewo:of the whole Blood dye, ' each of 
_ them leaving a Child” behind him: whereot one attcrwards dycs 
\ alfo, and ifſueleſs; In this Caſe the ſurviving Uncle is preferred be- 
tore the other $on-by che Brother, -albeit that Brother was of the 

(m) Ranchin. Whole Blood to the Father of the deceaſed. (#m) So alſo the Uncle 

Decil- pare 4. of a deceaſed is preterrable betore his Brothers Grand-children, 

I $2.con albeit the Gaid'Grand-children proceeded of a Father who was of 


fil. 166, the whole Blood/to the deccaſcd;' and the ſurviving Uncle but of 
(4) Boerti Deci, the halt Blood. {#) Form the"Collateral Line the being of the 
392. whole or half Blood is not conſiderable beyond Brothers Chil- 


dren z, for therfthe nearneſs of degree, not whether'whole or balt 

Blood is confiderable :' $o' thar although a Brothers Son- of the 

whole Blood ſhal exctude a Brother of the halt Blood, yet even 

the Children of Brothers and 'Sifters of the halt Blood (hall ex- 

clude remoter Kindred of the whole Blood in the Collateral Line. 

(o) Authen. poſt (0) The Reaſon'm Law is, becauſe (as aforeſaid) in a Traniverſal 
fratres, 0e LB or Collateral Line the nigher degree, though'but of the halt Blood, 
ſhall be preferr*d before amore remore degree of ch&whole Blood ; 

which yet doth not hold ina Right f;ine, whether Neſcendent or 

Aſcendent. ** And if a man dyc'ſeaving neither Children, Parents, 

Brothers, Siſtcrs,” nor their Children behind him ; in this caſt the 

Uncles 2nd Auhts concur in the Saccethon, and exclude all other 

collatcral Kindred, becauſe there axe none others in the third de- 
grec 
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Graud-Mother, yet anly/tor ſuch a pre 
ſhould have. come to their | axent if he 
it is 19, 4 conjayn'd not in 4 diſtinct ſence 
rims is here'in orges,7 


ole 1g vill, v4 F 
4+ Itis.a Queſtion, hoy fay and.to, what, degpee collateral, Kin- 
red moy ſupcerdrach,ofbey, T6 Eivib Low puts 3 difference un 
this calc between collateral: Kindred. by the Male Ling, ang colla« 
teral Kindred by the Female. It is ſaid, that Kindred by the Fa- 
thers de may even-in. collaterals ſucceed even to the tenth degree 
in:luſwe, and by the, Mothers fide to the fixth degree. ;(p). For (#2 $-ult. 1n6. 
the Kindred by the Mothers, ſide is not extended {© far as that of 3,5 or 
the Fathers fide, becauſe, that by the Mothers {ide is. only bchol- 
den to, and holpen by the Pretor or the Pretoriax Law, but that 
ot the Fathers fide hath alſo the Civil Law to conhrm it. But 
this diflerence or diftinion being of no uſe or genres with us,' 
let us not-miſtake upon this ground, and there ara 
occaſion our- Theory to beget an Errour in Practice. Forin very 
dced this difference or diſtinction is now removed by the Civil 
Law it ſelf; for whereas the Old Law of the Digeſts and Codes 
did diſtinguiſh between Kindred by the Father, and Kindred by the 
Mother, now by a latter Law of the Novels this difference or di- 
llinftion is aboliſhcd, 
5. Laſtly, if the deceaſed left no Children, but Kindred by the 
Aſcendent and collateral Line then for a yet clearer _ 
af -the Righe of Succethon —— thus; viz. Eithcr he hat 
only Brothers of the whole Blcod, or only ſuch Brothers Chit- 
dren; or he hath Brothers by the halt Blood, or fuch Brothers 
Children :| In the firſt caſe the Brothers only (ucceed 3 in the (c- 
cond. caſe only the Brothers Children .y in the third cafe the halt 
Brothers, and fuch Brothers Children ſucceed equally according 
to their Stock or Root, not according to the number of their per- 
ſons. (q) Likewiſe it one dye, leaving one Brother and three (4) 1. Pretor. & 
Children of another Brothcr deccaſed of the whole Blood, the Oy 
Brother alone ſhall have (as tormerly declarcd) as much as che 
faid three Children; and theſe do ſucceed excluſively to all o- 
ther collateral Kindred. Alſo Brothers of the halt Blood do 
exclude other collaterals Aſccndent, 2s Uncles, Aunts, whether drag] 
by the Father or the Mothers fide, and that without diſtinftion reliquum. & 6. 
ot-Scx. (7) But put caſe a man dics without Chilgien or Parents, 0 A — 
leavivg one Brothes by the Fathers fide only, another Brother by & Auth, Tom 
A a 2 _—” 
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the Mothers fide only : for inſtance; A man having had two 
Wives, and a Son by cach, dies; and the ſecond Wife takes ano- 
_— — him 3 then if the Son by the (c- 
cond Wife of the firſt Husband dies, he leaves a Brother of the 
half Blood by the Father, and a Brother of the half Blood by 
the Mother 3 In this caſe the Civil Law fayes, that the Brother 
by the Fathers fide ſhall ſucceed in the Goods that came by the 
Father, and he by the Mothers fide in the Goods which came by 

) Cod. de Ley the Mother, (7) and both of them equally as to all Goods other- 

Mein Wiſe acquired 3 but our Law knows no ſuch diſtinQion, for they 
ſhall ſucceed equally, being equal in degree and equal in Blood 3 
becauſe by Marriage all was invefted in the Father. 
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Legacies & Deviſcs. 
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CHAP.L 
Of Legacies and Deviſer in General, 


I. 4 gens acie or Deviſe is. Pr 
* What are the Requifiter to the making of a gvod Deviſe. 
3 Wheter » mare Calerabl us acies, the Time of 
the Teftament, or of the Teftators death. 
4- - at Conrt Legacies and Deviſes are properly Re- 
coverable. 


Legacy called a Deviſe at the Common Law, (s) 4) Terms of 
is (ome particular thing or things. given or ae, De- 


(herein an Execycor is appoived) wo be 


an lateflate un a Codicil or Laſt will 


Ex to be-paid or 
ET cane, 
Wor toaG telsz 
-- a Deviſe i is 90 rr a T_ SISII 


a 


Teſtament giveth, or. b 


Goods or his. 


;to 


\ 


© "$02 
4) Terms of 


+ Ker ſupra WAS &benity # 


Of Legacies and Deviſes, PaRrTTIIL, 
oh er yn it. Lo ſaid, That 


3 ans 


another after his deceaſe. 


e 
another, That/acyording to the Gail Law is called Hey #193, 
2d fie to whihm @ is (Str Aer ioeefnc Fibre4”, Vat #t vitt- 
mon Law he is the Heir oo « all a mans Lands and Heredi- 
ditaments do deſcend by righ ri "Blood : And by the fame Law 


= dl D on Ir: oy re, he French hoot ny 4 is properly. attri- 
is1a or Felta- 

= in writing the _ being, ary that thoſe Goods that 
a&tcftriburcd. 


+ - eo arp pages arcbythis 
g Cowell In- LAI — man RParts. (e) 


verb, 
Devile 


2. To chofoting 0 Ce ehacked dr to the hntking of a good 


and ſufficient Deviſc there are ſeveral things Required. The 

Devife;-rhe 
thing Deviſcd-mutt be (uch as 4 eegally Deviſablez The Deviſor 
at the time of making the Deviſe muſt have Animum Teftangi ; 


That the Deyilce or ary be in his Perſon ſuch asgis capable 
of takingBy Hp penCot z Hucae! bend Com on the 
ree 


mY but that his and independent, out fear, 

x flattery, or qther Siniſter Contrivances z That the De- 
_ wy made in pom ny due manner and- form as it onght to bez 
That the thing Deviſcd be Deviſell upbn none other then ( if 
any ) Lawful Terms and Conditions z That the words of the 
Deviſe be uch as. do clearly declare che Mind and Intention of the 
Deviſot ;* That Probate be made'of the Teſtatnent; 'after the De- 


{'} Perk. Sc&. viſors death (Fj And incaſe it be of Land, then that the Dcviſor 


496, 


f? L, _ & 
Es 


at; Rui. 


be ſolely ſeized thercot in a Fee-ſmmple Eftate, and not joyntly with 
another,” and"that the Teſtament, wherein ſich Deviſc ot'Land 
1s; Be made in writing, 

3., To tind'but the Teſtators mind md meaning, which is the 
"very ThdeX of the Teftarnent, thr-time 6f making-thereot is re- 
gularly more.conhdcrable in point of Legacics, then the Time of 
the Teſtators death, becauſe the preſumption of Law is, That 
'his mind is not altered, (g)nnlefs it may'otherwile apptar by (ufh- 
Je» tieht Evidence. Therefore the Teftators words axe ſpecially to 


{be refexr'd to the Time when the Teſtanient was En b) _ 


—_ 


Ei ny Rok 


Ce pry to the PurNrehetei he hed (1)Yer 
thany thihig to his Kindred ( infuch gene: 


Part. Of Legatrn and Newſer. 


"293: 
he Kindred Fax a, TS 
ſane wa £ rags Abs [ thug whrathaTs 
Kindred at the time _ Co tonnes ») Di&.1.fi 


th his Moveables, ſuch only are undexſtood to be bequeathed 5 I 
_ were the Teſtators when he made his Tefiamenc. (n) Likewiſe a 
i th the Teſtator Bequeath Releaſcsto all bis Nebcors, thereare no I] 
comprehended in that then were his Debtors when Conthn 


he mage his Teſtament, s.QY7 FA, ive to a certain Hoſpital all oJAnre 'S. 
he mags Tan hands after his Debts.! ed uh 
Ps pony TI ENS Leg% Fulgln 


ak his Debts, and he lives ſo long that at. his death theres 
3909: L. in their hands -above his Debts: Is this' caſe) thete - ©» 
is, only one: 1000 L due. by that Legacy to.the ial, becauiſe 
T9 to be computed according to-what had in their Poul. Caſte, 
time of making his Will, and not according to what Ya 1, cum ft 
Mehanoe hs timeof his deccaſc. (p) Alſo if he Bequeathrall his ne , Ha. 
Ne ons at that tune Fruits of the Earth not fe 


wi S$oyk, which, yet afterwards and before his _ $107 
4% ſuch caſe ſuch Moveables pals not by that Boqueth, © _ 4 
- = were not Moveables at the tine of, the Te- Jars > 
ſtaruent,: (q) But this is not uncontrovertable;/ for in thi Qua 


there are ſome of the Learned of another-Opinion,/r) Or if a Man ; . Car Wt 
Toquenth ſo many pieces of ſuch a certain Coyn, which afterwasds 132Jitsy 
doth riſe or fallin its vglue , The Legacy jxthat caſe ſhall be eſti» #Dec. Conſe 
mated as the ſaid Goyy was In valucatthe timg when the Teſta- Tas. Gout, 
ment was made, nat ag. moge por dels. (f) Alſo if a Houſe with 73, 1, uxorem 
all chings therejn be Bequeathed, ſuch things as the Teſtator aftet-' tn 
wards brings into that Houſc aze not within that Legacie. (t) And 
here obſerve, That, what has becn ſaid as tothe Time of maki 
the Teſtament, holds True likewiſe, and © istobeunderſt 
as to the tine of making a Godicilz che words whereof are chict- 

to be refexr'd to. the time of the making thereof ; Inforuch rJBened.Cp, 
iy in caſe by way of Codicil a man. Bequeath all his Wearing 2 As 

rel to his Wiſe, and after ſome Tract of Time makes a Will ,,. aw, TR 


dycs, no more Appare| doth paſs by that Cogicil /{ teen Parc Conſ.$o, 


he =—_— Yolz. 
made” that Codi Codicil. (nd. 90d yet. pomp | 
hath been Fx that, the, Tiqne of., the of ; 
is Hictly) agd ſpecially to be pars apo: ion 
Leaqes, yet this is to be underſtood only when the words of the Þis verb. i in | 
tor ſpeak of the time: Paſt or, t3 (») Nor when he Por 


of. the.t ;Tenſe 
Wenn = nn} 
verlal tanker one Ne Name 1 in Ds Conc 


Aa 2 Rive, ta, Yo 2 


wigs i , 
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204 Of. Eepacies and Deviſer. PART "we. 
ive; as Herd, Flock, and the like 3 Tuch a admitting of 
Increaſe'and Decreaſe” the Tire Cin that cue | of the Teſtators 

| death is more to be inſpeRted and conſidered then the Time when 

ium hemade the Teſtament. ''(z) So likewiſe, if the Teſtator willerh 
yo | his Eſtate, -it ſhalt be 
in prin.de.leg. thar ſuch a one ſhall difpoſe of the Profits of his Eſtate, it ſhalt b 
2 L886; underſtood of ſuch Profits thereot-as were at the Time of his 
SPET |, deaths: bobhiſe the-word | Profits 7 is univerſal; ati8 therefore 
2 | © notrobetelitaind 6ffyto the ritmedF"che making of the Teſtae 
a}Alciat,Conl. merit, (a) Or if 'K& Bequeaththis Moncy in the Bank, the Profits 
193-98-4.lid.9. thereof at the time of his death ſhalt paG by this Legacy;(b)which 
Ac (if youobſerveir } difſersfrom that Caſe of money'in the Bank 
ms 3-ad de aboveſaidialſo/ if the thing Bequedthed be ſiich' a8 vin ordivary 
verb.ob uſe, and by uſing -is' conſumed, 'annd anotherof like had irj- 
1:5 1-4 « Read thereof, Thit other ſhall paſs by this Legacy Forinſuch 
eY Bart, in Lfi caſe not the Time of making the Teſtament, buy the Time - 
a. nu. 8 de the Teſtators death ſhall be confidered, © ( Y Nor'is the Time 
aur* 2r8-in l. the Teſtaments- making fo couliderable when the Legacy is Con- 
al de. Trie, ditional, for then the performance of the Condition will fall un- 
| pr "7 der chiefeſt Conſideration. (/ Alſothe Time of the Teſtators 
4] LU mea t& deach, -when it moſt tends to the upholding of the Teftament; is 
E cui 9, more conſiderable then the Time of the making thereof, (+) And 
Golde cpa, thetefore,' though' the words in the Teftament be of the Time 
voy i -* he Teſtator holds free and 
1JBarc.in 1, / Paſt or Preſent, yct in that the Will of the Teſtator S 
icte.no,2 de pood-cven to his laſt-Breath:- They ſhall alſo Refer to the Future 

ib& pelth.* 1a thbſe things that depend on the meer Will of the Teſtator, 'f) 

Phe: fin. * And if he Bcqueath indetinitely his Corn, it ſhall be underftood 
e Bali utf all ſuch' zs he hath at the time of his death. (-) Obſerve finally, 
C. de Verb. -* That if the Teſtators words in a Bequeſt be doubttul whether they 
hpn.nm4. © Refer to the Time Paſt; or to the Time to Come, they ſhall be 
þ our win 1.6 underſtood tro retate unto the time that is to con. 

Crs 4-/ Where a Deviſe is tmade of | Goods, if the Executor will 
a oaks —_ nhor- Deliver the fame to the Deviſee, the hath no Remedy by the 
i] Terms of, Commion' Law 4 (4) bur muſt have recourſe againſt him by way of 
Lew. verd. - Citation out of the Eccleſiaſtical Court to appear betore the Or- 
qe" uſe why he performeth not the Teſtators Will ; 

dinary, to ſhew cauſe why . M 

EIS; Col -eh iſce'rr ke the Legacy and ſerve himſelf, 'but 
in prin,” ©, for the Deviſce' may not take gacy nt ot 

Ibid,” -- it mult be Delivered to him by the Executor.. (K) Sr at r 

- 1.» Lepatary hath no'Remedy by i Cay Lone any Eenty 
| of Good 'to him bequeathed, except | (as that Law fayes ) in 
- caſe where ſome particular thing (as the Teltators Horle, 
Broo, tit. Signet, or the like ) is begutahal? Tf) Or if the oo 
9-34: wileth that his'Executors halt ſel) LS and yay mn 
hr IS! © fuch Legacies out of the Ptoceed oP rhe in ho 

ar if 


» 42467 , = ” | 
Juv tofl the Legatoties niay'Syc at theCommgh Faw. for we'L | 
} JJ TITTG EIT T1 Bf bs + 140% 4 IF" 


AN. LTP, _ t | 


7, 2 i 


PakRTII, Of Legarrer and Deviſes. 
if the (m ) Legacies be Bequeathed to be paid out of Leaſes, and not ® a 
Cee Feedople Lands then the tary may likewiſe Sue 3.7 PEEP 
inthe Eccleſiaſtical Court for the fame (=) For though Legacies mich. 3.430. 
are to be ſued for in that Court only, yet the Ordinary cannot Bliz. Co. B. 
take Cognitance of Frechold deviſed, | (o) And whereas it is EI—end 
faid, That the Deviſce may not take the Legacy and ſerve him- - d 
ſ{f, but that it 'muſt be Delivered to him by the Executor, yet »]Brown Rep. 
the Law is otherwiſe in Caſe Lands, or any Rents, or other Pro- 2: a 
fit to be taken itt of Lands, be Deviſedtoa Manin Fee-ſimple, +) Perk 
Fee-=tayle, for Life, or Years; for in theſe Caſes the Deviſce may gs 99.% _ 
enter into; and take the thing Deviſed without the Executors . 
kavefor fo doing, (p) 


en OE 


_ 4 —_— 


. $76, $77, 
CHA P. Il Cake fup. Lit, 
Of. Deviſors and Deviſees or Legataries. 


i. Wha iwaybe a Deviſer or Deviſce or Legat 

2. Whatperſons are incapable whoak-pucrex ih 

3-. Whether an Infant in the Womb may be a Legatary or a Feme 
Covert to ber own H 

4- Whether Baſtards may be Legataries. 


BR 2: every one that is qualified to make a Teſtament 
may make a Deviſe of the {ame thing, whereot he may 
make ſuch Teſtament ; and whoſoever is diſabled to the one, is 
difabled to the other alſo. And therefore Infants under the age 
of 2 h youue may not be yon Land 3 nor of Goods under 
the age cf 14. as to the Male, orunder the age of 12. Years as to 
the Vomata (-) Nor may a Woman andere Gln Baron Deviſc a Sw 
her Lands to hex own Hushand, or to others with ar without his prereria, Inft. 
Conſent. (+) Nor may any Ecclcſiaſtical perſon.or Member of @ quibus non eſt 
Body Corporate Deviſe the Lands or Goods which they have in xr 
right of the Church or Corporation. (c) So that every Deviſor c, ap yh 
ought to be a perſon qualihed to deviſe, and that both in reſpe& poi fe 1ulr C. 
of his Perſon and the thing  Devifcd ; he muſt alſo have at the de Teſta, Mil, 
fame time Awimun Teftandi, and.the_ thing Deviſed mull be fuch ®Perk. ti-De- 
as is Devilable. And as to the D:v.ſceor Legatary, all ſuch by b Coke fup. 
the Civil Law as are uncapable of Inheritances and Goods are ex- Lit. 112. 4.61. 
cluded from being Legatarics or Deviſres, and indeed from bring Broo. Devilc 
Exccutors..; But very qne by, that Law that may be made an FS 
Heir or Executor, RE 9 Lagpfary or. Deviſeez, and as to "TE 
aty, athers| po Deviſe may be made: (4) Yet with this Difſe- Heod detie- 
rence, thatithe Exccutor wwſh be -a Prion capable both when red.iniſtia. 1/1.) 
"” « | 
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the Teſtament is made, and whea the Tettator dyes :: (e)But it: 
, * is ſufficient. for the Legatary that he. be capable: at the Teſtators. 
neis & Loft, de death» _( f ) Indeed at the Common Law it is otherwiſe, for 
hz: qual .&dift there a Devile or Legacy may be given to al) perſons to whom a 
—_— donat. Grant may be made,ſave in ſome tew Caſes, And the Deviſe ought 
= - =o i to: be good and ſufkdient in Law at the.tiawx of the Teſtators 
Cond, Erde. deaths Therefore-it a Man Devile Landsto ag Hoſpital, or the 
mon.Leumqui like,when there is none ſuch at che Teſtators death, after= 
- f.de jur. wards made or erected, ſuch Deviſe is Null and Vaid ;. Rea« 
+ fon is, Becauſe Deviſes at Common Law axe Purchaſes, and he 
quanda. - | that taketh Lands by; Purchaſe, mult be capable to, take, the 
g)Perk g7. - fame when it falleth to him by the Purchaſe, {g) Thus, by che 
——__— Common Law the Deviſce ought to be capable at the time of the 
= » death of the Deviſor 3 which holds ao Trac by theCiviILaw : 
Dyer 13.Eliz, Hence it is, that though « Man may not'grant nor give Lands to 
$03.P1.46.Dy. his Wife during the Coverture becauſe they both are but one 
-y - 1 Perſonin Law, yet by Cuſtom herctototehe might, and by Statute 
317 . * now he may Deviſc his Lands to his Wite to have in Fee-ſimple,or 


1286 8.2© otherwiſc;becauſeſuchDevife taketl not effec# rilthedeatNof rhe 


Affiſ.PI.60.24. Deviſor, and then they are not otieperſon. (5) Sothen;Reyularly 
H.8.Broo, De- whoſoever may be aGrzntee,may 4WHo be aDeviſte orLegatee. ){i ) 
Net me 4 For which Reaſon a Cominalty"not Incorporate by the 
0G 510, Bings Charter to Purchaſe Lands is Incapablez therefore if a 
Perk, 8. Man Deviſe Lands Deviſable in Fee to A. for Life upon a certain 
Sc&. 510,49, Condition, the Remainder tocertain Men of a Fraternity, ygor 
E. 3.3- the ſame Condition, not Incorporate by the Kings Chartcy; 4nd 
. enabled to Purchaſe, this Remainder is void. (k) Therefore # 

Legacy given to an unlawful Colledge, is void 3 for by that is 

mcant all Companies, Socictics, Fraternities and other Aſſem- 


oct Caſes. And yet it ſeems. that a Deviſe of Lands toan 

[JDger. 3%3, ſuch Perſons is good within the Statute of Wills. ( h Likewifh 

= an uncertain Perſon can be no Competent Legatary,no more then 
he is of being an Executor; infomuch that if a Man Bequeath any 


Erant,im c: fi 31 | 

3.) by Reaſon of the uncertginty., 
— I EAR wordt ie THR rictid.or tb his beſt Fritnd3 
arc 
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$f void Deviſts. ' () Or to his Son A. B, whenhe hath-two 1} Cook 6.68. 
Sohs' of the fame Name, unleſs you can help it by an Averment, 5} L.cumqui 
Which Son the Tcſtator meant. ' but perſons named Alternative- gg, qpp, via 
Hor DigjunQively are not ſo uncettain, -burmay be admitted 'as p11, com ouia 

wAtaries3 And therefore if the Teſtator Bequeath 10 /.to Fly we 
of B. or toſuch or'ſuth a perſon, both of them ſhall have the 9JRip.inc. in- 
Oegucy eaualy betwixt them. - («) Bceauſe this word | Or } *<f carerosde 

iti favour of Ttaments taken for: {nd } (p) when it is {o NECip. Extr, 


nv Paris 


Is 
Phited between two perſons, cither as to the GO—_—_ Ex- Coul.21,Vol. 
nicts 


ved, That the Teſtator did bear more affe&ion to the one 1 LA boens 
. ri 
erſon of -making, the Eleftion which 'of theewo ſhould he the 297510. de - 
ezatary,''(r)/ Or when one of the perſons is Incapable of be. g © ; 
thg a Lepatary for - any of the Reaſons aforelaid. And if Longs 
the Deviſor doth Bequeath to His Brother or his Children ſuch a 9ud.. | 
thing, ſaying, 2b an to my Brother or his Children / jr #] Dm——_— 
Caſe upon the preſumption of AﬀeRtion, the Brother ſhall en- [cg.2 Bald in 


Legataries. . (t) And whereas it is tormerly hinted, That an au. 
Heretick, may not be 2 Legatary or Deviſce, underſtand it of an r]Plowd. 245, 
Heretick that is ſuch at the time of the Devilors death; for it ©9-1.109155, 
doth not prejudice the Legatary that fie was an Heretickat the JIE 
time 'of the'making of the Teltament, fo as he be not one at the - ef le 
Teſtators death. (#4) Add nnto this Anabaptifts ; forthe Law y 
Civil and Canon excludes them alſo as Thcapable of being Lega- Te!t.conmng. 1; 
faries, (w } But a perſon outlawed, though depending the $32.6 
Outlawry againſt him, he cannot Sue for his Legacy (x Yet 5 Stn, D 
he is not ſo properly aid to he altogether Incapable of beinga 28. 
Legatary; as of b:ing Incapable of Suing for his Legacy 3 unleſs #) L-ult. de 
the Outlawry be-Reverlcd by ſome Error or diſcontinuance inthe jg, 4 7 2 | 
Suit, or unleſs the party Outlawed were beyond the Seas at the jn rir,de ber. 
time of the Outl:wry being pronounced 3, (y} Or unlcfs there int. in pris. 
were ſome defect ou vnillion ot the Three Proclamations in ſuch #1 Fitzh. A, 


Caſcs by the Stat. required; (£) Or unleſs his pardon be obtained, _ tit. Ad» 


wherein the words of the Pardon ought diligently to be confi- y} Termal_ 
dered 3 (a) For: by force of the Ontlawry the Legacy is forfeited Las. Verb.ut 
and wnhſtate, Likewiſe a perſon Excormmunitate is not fo In- 
capable of bcing a Legatary, as unadmiſfable by- the Ordinaryto % 31.Eliz, 
Commence any Suit tor his Legacy during his -perliſtency under « |Comep.lib, 
fuch Senrence of Excommunication. (b) g fo.49.in 
$) Phil Frarc.'n Rub.de Teſta lib.s nv.z2, f& Graf. Thel.Com.Cpt. A Sedo, 6, 7b BA 6 
in L id quod pauperib. Cc, de Epiſc. & Clerc: na, 6. NOW 

3..If-: 


ParTII. Of Legacies and Deviſes. 
CHAP.NL 
of Words and Expreſſions ſufficient for Legacies. 


1. Any Words, whereby the Teſtators mind or meaning is expreſi'd 
er imply, or Teſeim fir Legacies ING 
2. Legacies are not deſtroyed ords impertinently uſed by the 
Teſtator in iy Bequeſt, : Ty oe 
» That words carrying a falſe demonſtration, ſhall not vitiate 

? and nll the Legacy 4 told thit is to be nuderſtood. 

4. Whether a Legary may be Bequeathed only by the Teftators 
Signs, Becky, or Nodds when he can ſpeak articulately. 

5. Whether a Legacy ſhall paſs by Words only Implicatory of a 
contrary Condition: 

6, In point of Legacies the Teftators meaning expreſi'd by Words, 
is more to be beeded, then when implyed by Deeds. 

7. The Teftators Words by Implication may be ſuch, as may make 
the Legacy greater Caſwally, then be plainly expreſ#d Origi- 


nally. 


1.YF a Man inhis laſt Will and Teſtament ſays, Ido give, be- 

queath, deviſe, order, or appoint to be paid, given or 
delivered z or my will, . pleaſure, or deſire is, That he ſhall have 
or receive, or keep, or retain; or I Diſpoſe, or Allign, or 
Leave ſuch a thing to ſich a one; or let ſuch a perſon have ſuch 
a thing; or any other Words whereby the Teſtators Mind or 
Meaning of Bequeathing is expreſſed or ſufficiently implyed, 
ſhall be 1gnificant enough whereby the Legacy ſhall paſs,provided 
no other Legal Obſtacle ſtand in the way z becauſeir isnot in laſt 
Wills and Tettaments as in Deeds; for in Deeds the Words do fall 
under a firiter examinination then the intention, or the mind z 
but in Wills and Teſtaments the Teftators Mind and Meaning is 
more valuable and of more efficacy in Conſtruction then his 
Words, ſo long as the Interpretation of his Mind and Meaning 
hold a Conformity with his words, nor is oppugned by any other 
part of his laſt Will and Teſtament. 

2. A Teſtator in making a Bequeſt may poſlibly ſpeak ſuch 
words as nay be very impertinent, yea and in themſelves altoge- 
ther untrue, and yet the Legacy not deſtroyed : As thus; viz. It 
I give and Bequeath my Field Long-acre to A. B. beyond, above, 

more then, or over aud above the Black Horſe, which 1 
had of him in Conſideration of the Ten pouggs he owed 
me; This Long-acre is a good Dee Le A HE 
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Teſtator never had any ſuch Black Horſe of him, and althongh he 
never owed him any ſuch Ten poundsz The Reaſon is, b:cauſe 
the aid words, | above, beyond, &c. | in this ſenſe, and in 
#\$urd. Decif, this caſe are Incluſive, and are {0 tobe undenſtoodand interpreted, 
be Are'1n, (a) So that, hd 
in Lquiiafft, 2, A falſe Demonſtration ſhall not vitiate a Legacy 3 Inſorguch 
{+37 8 that if the Teſtator, who hath "Bequeathed —_ A.B. do 
= otic, ſay, That out of the Hundred unds which T have B-queathed 
3,nu. 32,& to A,B. Ide give Fifty toC. D. If in thiscaſc it bequeſtioned whe- 
Menoch. de ther any thing be due to A. B. And what is due to C. D. Tac An- 
CS ſwer is, That Fifty Pounds are duc to G. D,although nothing 
Perigria. &e be h.re Beqcathed to A. B. becaule a Legacy ſhall not be vi- 
Fidei Comifi, tiated or nulled meerly by a falle Demonſtration 3 But to A. B, 
art.16,nu.18. nothing is due; becaulc it was not the Teltators mind to Bequeath 
any thing to him, but rather to lefſen ordiminiſh it, if any thing 
had bcen given him; Fora Deminution, Ademption, or taking 
from in ſuch caſe hath its operation to evince by how much the 
6]L. 14, d& leſs, not by how much the more the Legacy is duc. (b) But if the 
admi. leg. Teftator ſay, I Bequeath' 1007. to A.B. betide my Field wo re; 
In this caſe — 15 | rs tobe Bequeathed as wcll as the 
Hundred Poun nd- whereas it is here ſaid, That a falſe De. 
monſtration doth not vitiate or make void the Legacy : Unger- 
ſtand it thus, That is, if the Demonſtration be a)rogetherand 
totally Falſe : But if it be Falſe only in part, Then the Legacy is 
e]Rebuff.ad 1. void only for that part, and it may hold for another part,”. (c) To 
Appellatione this may be added Caſe, If the Teftator ſay; TBqueath to A,B. 
_ gm the Hundred pounds which 1 have in my Cheſt;there is nothi 
d]L.GServs. due to A. B. and the Legacy is void, if' it be notin his Cheſt (4) 
$. qui quing; becauſe he that fo ſays, doth not Bequeath a Hundred pounds 
ﬀ. de Leg. 1. ſimply; but the Hundred pounds in his Cheſt : And theſe words 
[ which are in his wer?! doth demonſtrate, That the Tecſtators 
meaning was to Bequeath rather by way of certainty, as to the 
7] Nenoch.de Species or Corpus, then as to the quantity. 
Preſump. lib. 4. Tf the Teſtator fay, 1 Depure ſuch a thing to A.B. Orl 
4, przſumpt. Ajhgn ſuch a thing to C. D. This is a good Bequeit or Legacy 3 
= Jer Ih (e) Yet withall here obſerve, That a Legacy may be Given or 
= 4, n, x, Bequeathed only by Signs, or Becks, or Nodds, by the Head, 
g \Covar. cap, Hands, or Eyes. (f) But this is more clear and leſs Dubitable, 
cum tibi.lib.2, when a Legacy in ſuch manner is left by a Teſtator, who by Rea- 
CO. fon of the violence and furprize of ſome Diſcaſe is deprived of 
uid. Pap. PÞis Speech; 'g)atlaſt of ſpeaking articnlately, though not de- 
. 459-. Prived of his Speech totally. . (þ) The greateſt doubt is concern- 
A addioons ing him, who. h he can Tpeak articulatdy, yet doth Be- 
—_ queath by' r Nodds. for ſome are of Opinion, That ſuch 
_ 7" 2, cannot diſpoſe of a Legacy in that manner ; (5) But this _ 
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monly reje&ed as the morennſound LOphſonC Now 2 is 
then underſtood to be left in this caſe, when t Folate beg 
ated - by fone one whether be will leave a Hundred 


21k 


&GomeT. 


unds 4% 
or ſuch a thing to fGimfelf or ſome other, doth not Anforer ug C.12,0.2. 


to the Queſtion, but by Signs or by Nodding his Head, 
ently, leaſed or difpleated bibs Brgy, þ by other 
_ of the Body doth plainly diſcover his Will and Pleaſure 
therein. 

5. Suppoſe the Teſtator ſpeak only after this manner, viz. If 
my Son A. B. Marry with C. D. let not my Executor give 
him a Hundred Pounds ; whether from theſe words by the con- 
trary ſenſe is the Legacy of a Hundred Pounds underſtood to be 
left-to his Son A, B, under the contrary Condition, viz. H he 


do not Marry with C. D. This is held in the Affirmitive. (7) Yet {] Mantic. ith. 


this would not hold if he flrould appoint an Executor after this 
manne1, and fay, It my Son A. B. Marry with C. D. let him 
not be my Executor, or one of my Executors: The Reaſon is, 
becauſe an Executor may not be Inftituted, nor the Otfkce of 
an Executor inferred only by ConjeQurals. (m) Again, a 
Legacy taken away under a Condition, is not only from thence 
underſtood to be given under the contrary Condition ; becauſe a 
Legacy due only under a Condition, may not be argued or in- 
ferred from a contrary ſenſe by force of 2 bare ademption, but 
by force of a Legacy formerly ſo Bequeathed as may not be under- 
ſtood to be taken away though the Condition fails,but only when 
the Condition takes place or effect. (n) 

6. In Caſes doubttull touching Legacies, and the Teſtators 
Mind or Meaning as to the ſame, Recourſe muſt be had rather 
to what he doth Expreſs by Words, then what he doth imply by 
any Ads or Deeds, when there appears any diſcrepancy between 
chem. Hence ſuppoſe a Parent having divers Sons and Daugh- 
ters, doth appoint them all his Executors, and to his eldeſt 
Daughter doth deliver all his Keys and his Signet Ring which 
he commonly uſed; And having delivered theſe to her to keep, 
doth withall Order and Ailign, That his faid Daughters, Son, 
or Servant, (be it expreſly cither ) ſhall have ſuch Apparel, 
Moneys, or other things as he hath in his Care, and under his 

 Wherher in this caſe doth the Parent ſeem to Bequeath 
to that cIdeft Danghter whatſoever is under Lock, ſhut up, or 
Sealed. The Anſwer is in the Negative. (0) 

7. Laitly, The Teltators words may pofhibly be ſuch, and 
carry in them ſuch a ſenſe by dire& implication, as whereby the 
Legacy may caſually become greater then at firſt was apprehen- 
ſively expreſs'd by hin, For Explanation whereof add to the 
former this one Memorable Caſe more, Suppoſe a Legacy be 

Bb 2 given 


I, tI6..17, 


n ] Mandi, 
tit. 17, nu. 2. 


x ]Mantic.ibid 


= 
pris 8. 
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CHAP IV, 
of C onditions and their Reſemblancies Incident 


unto Legacies, 


1 A Falſe yas Arey wear doth vitiate @ Legacy, but 
not a Falſe Snperfinou Demonſtr ation. 

2. The Parity of Operation between a Falſe Cauſe and a Falſe 
Demonſtration, and whether a Falſe Cauſe doth vitiate a Le- 


F 
3 Whether # Falſe Condition doth vitiate a Legacy. 
4+ The Difference between Modus and Conditio. 
5. ; what Caſes the. Word |_ it | doth not amount to a Con- 
110m, 


WU Hat Conditio is, or by what Words it is exprefs'd or im- 
plycd, with the ſeveral Kinds t incident to 
Teftaments, hath been formerly hinted at. (a) And as a Condi- 
tion relates to Legacies : It isfucha Quality added or annexed 
to the Deviſe or Legacy, as whereby the effe& thereof is ſuſ- 
pended, till ſome future Event, . wherecn it depends, doth come 
to pals. For in the Bcqueathing of Legacies, as well as in the 
Appointing of Exccutors, there 1sfor the moſt part cither That 
which the Law calls Conditio or Modus, or Cauſa, or Demonſtra- 
$#i0 The two former whereof refer to the Time to Comez The 
two Latter to the Time Preſent or the Time Paſt. Anda De- 
monſtration is inſtead of the Name of Perſons or Things, and is 
nothing elſe but a Note and Deſignation, whereby either the 
Perſon of the Legatary, or the Legacy it ſelt is Demonttrated : 
For which Reaſon a Legacy is not rendred Void or Null neeerly 
by Bequeathing it by a Falſe Name, or through a meer Erronious 
Appellation only Demonſtrative, fo as the thing Bcqueathed be 
certain, and Perſon of the Legatary not uncertain... (b) So 
likewiſe is it in caſe of a falſe Demonſtration, which doth no 
more vitiate the Legacy, then if it were given by a wrong 
Name. (c) As it the Teſtator ſay, 1 Bequeath Bucephalus my 
Black Horſe of my own breed, or which was a Fole of my 
White Mare; This Legacy is good, though he were not of his 
own breed, or a Colt or. Fole of his White Mare. But under- 
ſtand this only when the Demonſtration is too full or ſuper- 
fAluous, and not of a Demonſtration which is no more then Ne- 
ceſſary, and which reſpe&s the very Subſtance of the thi 

Bequeathed, Now a Demonſtration is faid to be too full on 
ſuperfluous. 
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a \ L, Demon- 


ſtratio: de 
Condit. & 
Demon. 


« Pap. Not.14 
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verl. dePareil, 
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ſuperfluous, when it is added to a ting certain and ſufficiently 
Demonſtrated before, and Whith/wbul@ plainly cnough appear 
without any ſuch Addition of that Demonttration 3 and of 
ſuchDemovſtrations only it muſt be nnderftood what is here (aid, 
viz, That a falſe Demouſtration doth not vitiate the Legacy. 
And as a ſupertluous Demonſtration that is in it lt Falſe doth 
not vitiate the Legacy,when it is ſuch a falſe Nemogſtration of the 
thing Bequex oneither ned mn ne te Peplon of the 
Legatary,(d4)And herenote, That 1 ron haththortEner- 
gy,Force and Operation init then a meer Name: And therefore if 
the Teftator hath Two Daughters,the one Married at Londonviz. 
A.B. and the other Married at Torkgviz. C. D. doth fay,That 1 Be- 
queath 100 7. to C, D. my Daughter, whichis Married at' Lon- 
don z in this caſe the;Lrgacy of the [100 F, "is due to A,B. 
(+) In like rhanner a Demonſtration by the Quality is of more 
Force then that which is by the Confines, Bounds, or Limits of 
Place 3 Therefore if a Teſtator doth Bequeath his Cherry-Gar- 
den, being in ſuch a Place, nigh ſuch Neighbours, it is agood 
Legacy, anddug; atbeir it be not in that Place, bur'in another, 
(F) $ that it is not a Falſe Superflaous, but afalſe Neceſſary 
Demonſtration that doth vitiate the Legacy, and that which re- 
ſpe&s the very Subftance of the Thing it ſelf Bequeathed : For 
from thence it is, That (as in the laſt precedent Chapt. ) if the 
Teſtator ſay,” I Bequeath Ten Pounds which I have 1n my Cheſt 
unto A. B, Nothing is due to himif it be not in his Cheſt; be. 
cauſe in this caſe the Demonſtration is inherent to the very Bo- 
dy or Subſtance of the Thing it ſelf Bequeathed. 

2, What hath hitherto been ſaid of a Falſe Demonſtration, the 
fame in Law may be Applycd toa Falſe Canſe, or a Falſe Ground 
or Reaſon; for as a Legacy is not vitiated by a Superflaous 
Falſe Demonſtration, ſo neither is it by the Addition of a Falſe 
Cauſe or Reaſon. (g) And as by a Demonſtration it is fignihed to 
whom and what is Bequeathed : So by the Cauſe or Reaſon it is 
ſhewed why or wherefore it is Bequeathed. Hence it follows, That 
if the Teſtator ſay, 1 Bequeath 100 /. to A.B. for that the Stru- 
ture or Building of his Houſe was proſecuted and went forward, 
or the like ; In this cafe the Lepacyis due, though that Cauſe 
were not True; (þ) Yea whether the Teſtator did or did not 
know the Cauſe to be Falſe 3 (i) Unlcfs the Cauſe befuch as is 
Inherent with, and taken for the very Snbſtance of the Legacy 
it ſelf; in which Caſe a Bequelt or Legacy is void by a Falſe 
Cauſez or unleſs the Teſtator declares the Cauſe Conditionally, 
that is, in the fame manner as a Condition uſes to be declared, as 
by the word [ if, ] As when the Teſtator ſays, 1 Bequcath a Hun- 
dred Pounds to A."B. if he Hath 'taken cate of my __ in 

ondon, 
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London: For every Cauſe __ it be Conditiona Jek 
or after the manner- of 2 Kon, it refers tothe” Tirne 
Paſt; whereasa Condition refers to the Time to Comne:;) There- 
fore it is very material to conſider whether the Teſtator doth cx- 
preſs himſdlf Cauſatively, as by the Word [_ Becauſe} or Con- 
ditionally, as by the Word | if: ] Forif Conditionally, and 
the Condition be under « Falfity, then the isnot due , 
but it may be otherwiſe the Cauſe be Falle 5 nnleſFit 


'9tg 


<an be proved that the intention of the Teſtator was otherwiſe; 


Now the mind'or the intention of the Teltator may be proved ci- 


or Kinſman. (>) Others in -this 
diſtinguiſh between an ImpalfiveCaule and the Final Cauſe, and 
conclade thus, viz. That ores Canſe doth not vitiate 
ehe ; bit-that a Final e doth. ' (7) In all which va- 
reddions (und doabty the Teſtators Mind and Meaning fo far as is 
Rationally 'Colligible, muſt turn the Scale, To mc bm 
fore this Point; ' If -the Tefator ſays, I do Bequeath 3 Hyi arc 
Pounds, becauſe he feut me 4 Hundfed Pounds "This Lega 
holds not if the Cauſe be Falſe: Yer it hefays, Ido an. 
the Hundred Pounds to A. B. which he lent me; "this Legacy is 
good, though nothing; were lent bim-(w) - © 
3. Again, it may be a Quetion, ' whiethey a Fſe Codition 
doth vitizte a Legacy? Some ard of Opitjon, That'ic goth-vi- 
tiate a Legacy: (») As if the Tadtator fay, IT Bequeath a Hun- 
dred Pounds to A. B. it he-pay to C. D: what I owehim; when 
the Teltator ows nothing at all toC. D. whichſorne will under- 
ſand only when the Condition 4s Origitally Faffe and ; 
for if it: be Falfe only Ex pot fatto, 7/if'the Fcititog did pwe 
him \indecd ; or was indebred-*to-him a Stam of Money, but 
paid it to him after he had rnade his Teſtattent,” 'the Lc cy is 
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notwithftanding, due-ſay ſome, but contrary to Trath ad Law. - 


(0) So that the Condition which is Falſe ab into is Held as an 
Impoihble Condition, an4{theretore voids not theLgpitcy : And 
on -the other” (ide, That Condition which is Fate ex piyt fats, is 
held as Defettive, . and for that Reaſon doth-not Voitl or Nut) 
the Legacy. (p) | 

4. Mods and Conditio arcdiſtingniſhed from each other by cer- 
tain Notes, Signs or Forms of Words or Spcech : as thus, The 
common Note or Word'by which a C-frdicion is ufually known, 
is by the Word ['if:'J] And that wher*by Md is commonly 
enceived and known isby the Words '\ That, or So a5;7] There- 
tore 


0 ]L. cum tale. 
$..p.n.de, 
Cond, & De- 


mon, 


p]CujacindiRt. - 


$. pen. 


216 Of Legacies and Deviſes. PART Lf. 


fore if the Teſtator (ays, I Bequeath Ten Pounds to A. B. fo as 

q]L. -uritiras bers Five Pounds to G. D. This, is only Modw.(q )But if he had 

mo: =" ſaid, I Bequeath Ten Pounds to A. B. if he give Five Pounds to 

r]L.fi.ira.ibig, Ge D. Thenit had been a Condition, (r) Yea though the Teſtator 

& di 1.utilic, add a Condition to the Mydws, yet the Word, | That )implyes a 

lid. Medus not a Condition: As thus, I Bequcath Tcn Pounds to A, 

5) Gomen. B. on Condition that he give Five Pounds to C. D.(s) Yet in 

Var.Reſcl.To, ſon caſes the Word [_ That ] may rather imply a Condition then 

1,Cap. 12,0u, a Modwcipccially it it can be Proved, That the Teſtators mean- 

70,&Gral'us. ing was, That the Legatary ſhould fulfill what is cnjoyn'd him be- 

_— fore he ſhould enjoy the Legacy. Hence itis, That it may be 

pe hy judged from the Method and Order of the writing of the Words 

progr. lib.z,$. themſelves, whether it be a Modus or a Condition: F oritthe Teſtator 

a7, mu-15, & doth firſt enjoyn a charge or, a burden betore he dath make the 

WY 44 Diſpoſition or give the Legacy, then it. is to be underſtood as a 

15,16, Condition: As thus, If the Teſtaror lay, That let A. B. give 

my Son CG. D. Five Hundred Pounds, and take all my Goods ; 

or let him give him Five Hundred Pounds and.be my Exccutor, 

It is otherwiſe when a Charge; is Joyned with a Grant or. Diſ- 

poſition that in-it felt isalrcady,peric& and compleat ; As thus, 

If the Teitator ſay, I make or; appoint; A. B. my Executor under 

this Condition, that he Succeed not in, or Poſlels himſelfof my 

$] Menoch, Eſtate till my Legacies be paid. (t) And thisis acurreat Rule, 

Conſ.131.lib.z That whenever it may clearly appear that it was the Teftators 

Intent and Meaning to make a Condition, it ſhall be underſtood 

Ss" asa Condition thaugh he uſed words that arc properly Modal ; and 

whenever it can likewiſe be proved that his Mcaning was to 

; make a Modus, it ſhall be underſtood only as Modal, though he uſed 
y)L.in condi- words that are-properly Conditional. (#) 

_ you 5. There are certain Caſes wherein the Word | If ] dothnot 

Yemon.& 1.2, amount to a Conditionz one is, when the Condition doth refer 

de his quz to the Time Preſent or Paſt, (w) As if I fay, If A. B. hath 

yearn, nom, made me his Exccutor, let C. D. be my Exccutor; or it A. B. hath 

3. oy rm given me a Hundred Pound,let C..D. have a Hundred Pound For 

; * this kind or manner of Speech being then preſently ab initio, 

either True or Falſe, doth not ſulpend the Executorſhip or 

Legacy, but hath its operation «d ſtatim, cither to their Confir- 

]$8. Condici- mation or Annullation. (x) Another Caſe is when the Execu- 

nes, Inſt, de tors or Legataries are made in this manner, viz. Let A. B. and 

cerd, Oblig. C, D. be my Executors as to the parts which I ſhall Appoint or 

Ailign them; or let thery be my Executors if 1 Allign them 

any parts; or let them be my Legataries as to the parts which 

Li{hall Appoint, or if I Athgn them any parts; In this caſe itis 

held that they are not Appointed Executors or Legatarics under 

#Condition, but that ſuch making Exccutors or Legataries 

' IS 
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is vallid and good, albeit' the "Tetator ſhould aftetwards Aﬀſign 
them no parts: 'The Reaſon is 5 becauſe flicha kind'of var 
doth admit a double Senſe-or Interpretation,” and'is as if the 
Teſtator had added; And if F Afignnoparts, let them be my 
Executors or Legataries in equal parts. (y) Several other In 
ftances might be given to ſhew wherein the Word [ if ] doth not 
make a Conditionz "but theſe' may fuffice; our purpoſe on this 
— being” not to infiſtlonzer in Inſtances then what 
Ic ient for illuftration. | | 


— 


CHAP.V. 


of the ſeveral Marks and Kinds of Conditions, 
and Q yeſtions in Law touching the ſame. 


1. This Subjefl of Condit ions very Voluminows inthe Law. 

2. The ſeveral Words and Phraſes of Speech denoting Conditions. 

3- The Divers kinds of Conditions. | 

4+ Several Queſtions in Law touching Conditions, Reſolved by Mr. 
Swinborne, and others learned in the Law. 


1." His Subjet of Conditions, with their ſeveral Marks, 
Notes Differences and Variations, with their Am- 

lations and Reftrictions or Limitations, both as to the appoint- 
of Executors, and Bequeathing of is a Field {0 

in the Law, as indeed would of it ſelf require a very large 
Volume to reduce them all though but to a CORR indeed 
too vaſt a Body to be Compriz'd in ſuch an Abridgment as this is; 
you may well gueſs that this is a Provident Truth to obviate 
over-curious Expe&ations, rather then any lazy Excuſeto fave 
Labour, if you ſeriouſly conſider by what variety of Words and 
Phraſes; by what multiplicity of Senfes, Conſtructions and 
Interpretations; and in what innumerable Caſes Conditions are 


2. As When and in what Caſe a Condition may be made by 
theſe words following;viz. [ If. So as. Provided. Tothe intent. On 
Condition. To the purpoſe. That. When. Whereas.In caſe.So that, 
To. After. Afterwards. After that. So Rong as until. Who, Which. 
Whenſoever. Whoſoever, What perſon. Which perſon. t, O- 
therwiſe. Where. ] With many others. As alſo if you conſider in 
what caſes a ition a the Time t or Paſt may 


improperly be a Condition 3 Alfo when an Argument is drawn 


from the' contraazy ſenſe, may have in 


nditions ; Alſo 
what the Differcnce by beeyeen { aud {| when; } —_ 
Cc 


Of Legacies and Deviſes, PARTIN, 
what Caſcs the DisjunRive ward {.0e placed between ewo 
Phraſes of, Time to Come, ſhall vely infer a Conditi- 
on .alſo when ſuch a ConjuaQtion Copulative (as Noting one 
thing neceſſari) 5 407 90g another ſhall follow ) doth make a 

ition 3 Allo, ther Adverbs of tion make a Cox- 
dition or only a Modw ; And whether cvery Adverd that ſuſpends 
the Diſpoſition till ſome future Event, doth make a Condition ; 
Alſo in what Caſcs and when Prepoſitions do make a Condition; 
And in what Caſcs Pronouns dothe ſame; Likewiſe when Re. 
latives as- to Subſtance, Quantity, Quality or Number do make 
Conditions; Alſo by what words, and when are Tacite Con- 
ditions, and how many ways fuch may be made; - And whether a 
Condition by Relatives be not a Tacite Condition ; Alſo whe- 
ther, a, Gondition nay-not- be made” by Participles fpoken Abſo- 
lutely z- And akbough Participles, of the Time Preſent or the 
Time Paſt, 40 not makea ition, yet whether Participles of 
the Future Tenſe may not-make a Condition; Alſo when and in 
what Caſes Gerunds make a Condition; As alſo in what 
Caſes the bare mention of a Condition doth not always make the 
Diſpoſition conditions). .Cxm multis algic. . 

3. OfConditions there are many kinds, whereof ſome be Neceſ- 
ſary,ſorne Impollible;ſome Indifferent or Pothble. The Two former 
are void ab initio. Of neceſſary Conditions ſome are Termedfo in 
reſpe&t of FaQ,ſome in reſpect of Law. Impothble Conditions are 
ſach either in relpe& ofNaturc,or ofLaw,or of thePerſon enjoyr'd, 
or in reſpct-of Contraticty, Repugnancy, Perplexity, or Incoms 
patability. And of Poſſible Conditions ſore are Arbitrary, ſome 
Caſual, andTome Mixt. Of which Poſlible Conditions fomecon- 
fiſt in Chancing, ſome in Giving, ſome in Doing, ſome Certain, 
ſome Uncertain 3 ReſpeQing cither Time, or Place, or Perſons, 
or things 3, whereof allo ſomeare Afhrmutive, dome Negative. 

. '4+ There are alfo in the Lawalmoſtinnunerable Queſtions 
xclating to this Subje&t of Condicionsz To Enumerate fome of 
them, as whether Impoſhble or Difhoneſt Conditions do make 
the Diſpoſition Conditional ? whether Neceſſary Conditions 
make the Diſpoſition Conditiona! ? What are the various cffes 
of Conditions, whether Neceſſary , Impothble., or unlewtall 
Conditions -do Tuſpend the cfict of the Diſpoſition ? Whether 
Conditions partly certain, partly uncertain, do- ſuſpend the 
effect of the Diſpoſition ? Whether Impolfible Conditions which 
the Teſtator ſuppoſed co be Poſhble doſulpend theeffet of the 

ns on her Coneiajons, 2 Far very hard and > 

| ings ſuſpend theefle Diſpoſition ? W 
ther it be .not ſufficient for an Executor or Legatary to accom» 
Pliſh the Condition by forne Equivalent mcans, though not in the 
\ punQual 
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| and precife rmer by the Teftator ? Whe. 
ther Cohdirious at fixſt Po bur afterwards becoming im- 
potible do hinder the effe&t of the Diſpoſition? Whether Con- 
ditions Impoſſible by reaſon of: Repugnancy, Contrariety, Per- 
plexity, or Incompatability do not make void the Diſpoſition ? 
Whether the Gondition be not in Law held as accompliſhed, 
when it is not the Executors or the Legataries fault wherefore it 
is not performed? Whether when” the Condition is Negative, 
the Legataty may not have his z entring firſt into Cau- 
tion Reſticution thereof in caſe fuch Condition be not k 
and performed? Whether every Poffible Condition ought to 
obſerved preciſely ? Whether and in what caſes the Legatary may 
obtain his Legacy before the accompliſhment of the Condition ? 
Whether it be ſafficient that the Condition was ance rmed, 
though it doth not continae fo? Within what time the Condi- 
tion may or ought to he performed when no certain Time is li- 
mired by the Teſtator? In what ſenſe that common Condition 
[if be without Iſſe } is to be underſtood, and when it may 
aid to be accompliſhed? Whether the Natural as well as the 
Lawful Iſſue be to be underſtood by'them words? Whether 
that Condition be 'accompliſhed if he die leaving his Wife with 
Child which is afterwards born? Or whether in caſe he hath a 
Child, but dyes before his Father ? Whether there be any Difſe- 
rence, and what that Difference is, 2 5y this Condition 
[If be dye without Tſe, ] and This [If be have no Iſſue? ] 
What the Law is in caſe the Iſſie be born dead ? Or dyeth as it 
is born ? What courſe to be obſerved in Legacies, where more 
then one are born at the fame birth? Whether the Condition of 
payruent to be made to an Infant be performed by Payment 
made to his Guardian ? Whether he in whoſe favour a Conditi- 
on is made may not conſent to other means of performing the 
Condition then was preſcribed by the Teſtator ? Whether a pre- 
ciſe performance of a Condition be not underſtood only of Vo- 
luntary Conditions, and not of Neceſſary Conditions? Whe- 
ther ſuch preciſe performance of a Condition be Requiſite when 
the Legacy is in favour of the Teſtators Children, or ad pios uſws? 
Whether the Condition may be performed by another perſon then 
him that is Nominated in the Condition? Whether caſual Con- 
ditions may in any caſe be reputed as accompliſhed before the 
Event ? In what caſes caſual Conditions be reputed as accom 
liſhed, albeit the ſame be not fo indeed? a Condition 
th prejudice the Executor or Legatary when the Teftator him- 
ſelf doth hinder. the performance thereof? Whether a Conditi- 
on doth prejudice a tary when the performance thereof is 
obſtructed by a Third ? _ the eccompliſiment 
E 3 
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of a ,Gondition hindred by caſual means ſhall prejudice the Le- 
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atary ?.In ASK an Afirmitive Condition doth imply a 
zative? What the Law requires of ,the Legatary, as to 
or the like, when the Condition is not performable during Life ? 
Whether a, Negative Condition is fall. to be accompliſhed when 
it, cannot be infringed? What if the Party be already Married, 
to whom any thing. is Bequeathed Conditionally, if he (hall 
Marry ? ]. W ether the Condition ſhall be reputed as accom- 
pliſhed, if the Legatary was one willing, . and afterwards be. 
comts unwilling ? What arc captions tions, and how th 
ſhall not prejudice the Legatary ? Whether a Legacy given wit 
a Condition dependent on the ,will of another then the Teſtator 
himſelf, be not a, void Bequeſt ? What the difference in Law is 
between the Teltators referring his will to the Abſolute, and to. 
the Limited will of auother?., Whether he to whom the Teſtator 
commits the Diſpolition of all his Goods be not Executor or Uni- 
verſal Legatary ? How fax the Conditions of, Legacies or Ex- 
ccutorſhip againſt the Liberty of Marriage be Lawful? How 
far as to Legacies or Exccutorſhips the Condition of Marryi 
with the Arbitratnc,. Will, or Conſcnt of another is Lawfull 
Whether ,the Condition, of, forbidding the. Alienation of the 
Ftgacy is -Lawful?: In what caſcs the Legatary may Alienate 
the Legacy, notwithſtanding ſuch prohibitory Condition of 
Alicnation ? Within, what Tiunc the Condition may and ought 
to, be. performed by the Ligatary when noccrtain, Time is ſet or: 
Limitcd by the Teltator? Whether, tHe Condition may be per- 
formed during the Time ;betwixt the making of the Teſtament 
and the, death of the Teftator *- Whether a Legatary muſt not 
perform an Arbitrary Conditionas ſoon as he can? Whether any 
Time doth prejudice a Legatary whilſt he is ignorant of the 
Condition ? Whether a caſual Condition may not be accompliſh- 
& 'at any time? . With ianumerable other yarictics of Conditi- 
ohs well known to ſuch as are acquainted with the Law 3 where- 
by you may- now .by this time readily: perceive it was.a Ttuth 
which was formerly hinted. That to Treat of this Subje& of 
Conditionsas to Exccutorſhip and Legacies, and to do it diſtin@- 
ly, though not in the Amplitude of thcir duc Dimenſions, but by 
way only of a compendious Contraction, would of it felfrequire 
2 yCry Voluminous Trac Bcing therefore bound up to the Laws 
of 'an Abridgment, we may. not'Sail-into the Vaſt Octan. of the 
Laws to fetch you home any Tranfinarine Reſolutions to the ſaid 
10ns, but ſhall only refer you to our own Countreyman, in 
this Profeſſion the Learned Mr. Swinborne,and others who of this 
Subje&t haye written very Copiouſly, yet SucciuRly. 
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What things are Dewiſeable by Will , And whe- 
ther a Teftator may Bequeath what is not 
bis own. 


1. What things in particular may be Deviſed or Bequeathed. 

2. In what Caſe a Legacy given by a Teſtator, of a thing that is 
not bis own, may be good or not. | 

3- How a Teſtator may Bequeath what is bis Executore. 

4. A Bequeſt to one of what was bis own before, is void. 

5. The Difference between the Common and Civil Law, in 
this Point of Deviſing what is another Mans, and not the 
Teſtators. 

6. Goods in Joynt-tenancy not Deviſeable. 


1. Egularly and Infallibly all things, that come to Executors, 

R or that at the Teſtators death, 'can be Aﬀetrs in the Exe- 
cutors hands, were Deviſcable by him in his Life. More par- 
ticularly, AN the Teltators Goods and Chattels, whether Real 
and * Immoycable, or ' Perſonal and Moveable, whereof he 
dyed attually Poſſeſſed or Intereſſed in ExpeRancy, in his own 
and not in anothers Right, nor in Joyat-Tenancy with another 
( ſaving in ſome certain Caſes in the Law ſpecially excepted ) are 
Deviſ-ablez As now alſo are Lands, Tenements, and Heredi- 
taments, whereof ſome are Dc:viſcable by Cuſtom, as Gave 
Kind, and Burgage Tenure; others by virtue of certain Sta- 
fiites. But more ſpecifically; firſt, as to Chattels Real, all 
Leaſes in Lands or Houſes, cither for Years, or Years Determi- 
nable upon Life or Lives, or by Extents, Statutes, or Recog- 
nizances, or Rents (not Rents reſerved by the Inheritor, yet 
the Arracrages of themalſo. ) Likewiſe Commons, Advowſons, 
Tithes, Faires, Markets, Profits of Leet, and che like in the 
Teſtator for Years, and all ſuch Creatures as a Termer hath in a 
Warren, Park, Fond, Dove-houſe, or the like inthe Teftator 
for Years. - Secondly, as to-Chattels Perfoxal, all Debtors taken 
in Execution, Captives, Apprentices, all Cattle, of all kinds, 
Creatures naturally Tame, or kcing otherwiſe, arc by A re- 
duced thereto, as Hawks reckimed or the like, alſo” Hounds, 
Greyhounds, Spannels, Maſtiffs, Ferns, and the like; alſo all 
Merchandable Goods and Commodities whatever ; Likewiſe 
Ships and other Veſſels Naval with their Guns, Rigging, Tackls, 
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of a ,Gondition hindred by-caſual means ſhall prejudice the Le- 
gatary ?.In what caſes an Afirmitive Condition doth imply a 


zative? t.the Law requires of .the Legatary, as to 
or thc like, Miao CT bag rformable during Life ? 
Whether a, Negative Condition is fail. to be accompliſhed when 
it. cannot be infringed? What if the Party be already Married, 
to whom any . thing is Bequeathed Conditionally, [ if he (hall 
Marry ? ], Whether the Condition. ſhall be reputed as accom- 
pliſhcd, if the Legatary,were one wijling, and afterwards be- 
comes wicies, What arc captions. itions, and how th 
ſhall not prejudice the Legatary ? Whether a Legacy given wit 
a Condition dependent on the ,will of another then the Teſtator 
himſelf, be not a_ void Bequeſt? What the difference in Law is 
between the Teliators referring his will tothe Abſolute, and to. 
thi Limited will of aviother ?., Whether he to whom the Teſtator 
commits the Diſpoſition of all his Goods be not Executor or Uni- 
verſal Legatary ? How fax the Conditions of, Legacies or Ex- 
ccutorſhip againſt the Liberty of . Marriage be Lawful? How 
far as to Lepgacics or Exccutorſhips the Condition of Marryi 
with the KrBieea nt, Will, or Conſcnt of another is Lawfulf 
Whether ,the Condition, of, forbidding the. Alienation of the 
Fegacy is -Lawful?: Jn what caſcs the Legatary may Alienate 
the Legacy , notwithſtanding ſuch prohibitory Condition of 
Alicnation ? Within what Tunc the Condition may and ought 
to, be. performed by the Logatary when nocertain Timeis ſet or: 
Limitcd by the Teltator ? Whether, tHe Condition may be per- 
formed during the Timc -betwixt the making of the Teſtament 
and the, death of the Teftator ?- Whether a Legatary muſt not 
perform an Arbitrary Conditionas ſoon as he can? Whether any 
Time doth prejudice a Legatary whilſt he is ignorant of the 
Condition ? Whether a caſual Condition may not be accompliſh- 
& at any time? With innumerable other yaricties of Conditi- 
ohs well known to ſuch as are acquainted with the Law 3 where- 
by you may- now .by this time readily perceive it was.a Ttuth 
which was formerly hinted. That to Treat of this Subje& of 
Conditionsas to Exccutorſhip and Legacies, and to do it diſtin&- 
ly, though not in the Amplitude ofthcir duc Dimenſions, but by 
way only of a compendious Contraction, would of it felfrequire 
2 ycry Voluminous Tra& ; Being therefore bound up to the Laws 
of 'an Abridgment, we may. not'Sail-into the Vaſt Ocean, of the 
Laws to fetch you homeany Tranfinarine Reſolutions to the ſaid 
10ns, but ſhall only refer you to our own Countreyman, in 
this Profeſſion the Learned Mr. Swinborne,and others who of this 
Subje& haye written very Copiouſly, yet SucciuRly. 
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CHAP. VI 


What things are Dewiſeable by Will \, And whe- 
ther a Teſtator may Bequeath what is not 
bis own. 


1. What things in particular may be Deviſed or Bequeathed. 

2. In what Caſe a Legacy given by a Teſtator, of a thing that is 
not bis own, may be good or not. | 

3. How a Teſtator may Bequeath what is bis Executors. 

4+ A Bequeſt to warp what was bis own before, is void. 

5. The Difference between the Common and Civil Law, in 
this Point of Deviſing what is another Mans, and not the 
Teſtators. 


6. Goods in Foynt-tenancy not Deviſeable. 
Re and Infallibly all things, that come to Executdrs, 

or that at the Teſtators death, can be Aﬀets in the Exc- 
cutors hands, were Deviſcable by him in his Life. More par- 
ticularly, AM the Teltators Goods and Chattels, whether Real 
and * Immoycable, or Perſonal and Moveable, whereof he 
dyed aRually Poſſeſſed or Intereſſed in ExpeRancy, in his own 
and not in anothers Right, nor in Joyat-Tenancy with another 
( Gving in ſome certain Caſes in the Law ſpecially excepted ) are 
Deviſablez As now alſo are Lands, Tenements, and Heredi- 


taments, whereof ſome are Dc viſcable by Cuſtom, as Gavel- 


Kind, and Burgage Tenure; others by virtue of certain Sta- 
tutes. But more ſpecifically; firſt, as to Chattels Real, all 
Leaſes in Lands or Houſes, cither for Years, or Years Determi- 
nable upon Life or Lives, or by Extents, Statutes, or Recog- 
nizances, or Rents ( not Rents reſerved by the Inheritor, yet 
the Arracrages of themalſo. ) Likewiſe Commons," Advowſons, 
Tithes, Faires, Markets, Profits of Leet, and che like in the 
Teſtator for Years, and all fach Creatures as a Tcrmer hath in a 
Warren, Park, Fond, Dove-houſe, or the like inthe Teftator 
for Years. - Secondly, as to Chattels Perſonal, all Debtors taken 
in Execution, Captives, Apprentices, all Cattle, of all kinds, 
Creatures naturally Tame, or kteing otherwiſe, are 'by Act re- 
duced thereto, as Hawks rechimed or the like, alſo Hounds, 
Greyhounds, Spannels, Maſtiffs, Ferrits, and the likes alſo all 
Merchandable Goods and Commodities whatever ; Likewiſe 
Ships and other Veſſels Nayal with their Guns, Ragey Teac 

ppare”; 


221 


"Of 'Legacifs and Deviſec, PaARrTIN, 


Appare], Furniture and Proviſions 3 Likewiſe Weapons for war, 
Books, Muſical Inſtruments, aud* the like; Alſo Corn, whe. 
ther in the Ground, Field, or Barn And Trees Fell'd, or not 


Fell'd, being, Sold from the Inheritance of the Ground, or ex- >, 


ted by the Seller of the Inheritance of the Land 3 Alſoall 
other Grain, as Cornz Alſo Hops, Saffron, Hemp, and the 
like, whether on the Ground or in the Houſe; Likewiſe Hay, 
and all Frnits gathered, ( but not Graſs ready to be cut for Hay, 
nor Fruits on the Trees 3 but ſuch as are ſeperate from the Inhe. 
ritance; therefare - ———_— in the Gros, or not 
{cperate from it 3 Alſo Bills, Bonds, atutes, and 
thelike; Alſo Moucy, Plate, and Jewels; 5 all Houſe- 
holdſtuff, Implements, and Utinſils, not fixed to the Freehold ; 
All Coaches, Carts, Waygons, Plows, and the like, with their 
Appurtenancesz Likewiſe Desks, Cabinets, Trunks, Cheſts and 
Boxes, Excepting ſuch as contain only the Evidences of the In- 
heritance, and have uſed ſo todo; Alſoall Linnen, Bedding, 
Pewter, Braſs, and Iron, that is Moveable, and not faſtened 
to the Frechold as aforclaid : Therefore nor ſuch Coppers, Ce. 
ſterns, or Furnices, nor Locks and Keys, Waynſcot, or Win- 
dow-glaſs. Finally, here Note, That Things in AQtioh,"as 
Debtsor the like are Deviſcable : ſo are Obligations, and Coun. 
terparts of Leaſes, Likewiſe Uſes not Executed by the Statute 
«] Perk. Set. of Uſes, but remaining at the Common Law. (a) And hong 
$09, Dyer. . Actions altogether uncertain, are not Deviſeable; yer poffibili 
- Lir.Broo, *1cS and uncertainties in divers caſes are Deviſcable. (b) 
*&. " 2. In and by the Queſtion, | Whether a Teſtator may Be- 
Dyer: 272. queath any thing which is anothers, and not his own }] is meant 
Plow. $20. and intended any thing wherein neither the Teſtatox, nor the 
Executor, nor the Legatary hath any juſt Propriety, or which 
doth not of Right belong tocitherof them. Now in order ta 
the Reſolution of this Queſtion according to the Civil Law, ( dif. 
crepant from the Common Law in this ”_=_ ) the known Diſ- 
tintion is, That if the Teſtator did certainly know the 
thing Deviſed to belong unto another, and not unto himſelf, at 
£] L.com alie- the Time when he Deviſcd the fame? Then ſuch Deviſe is good, 
nam, Ce Le- and the Executor ( if there be Aſets ſufficient ) is to purchaſe 
=_ Grafl.S. the ſame, and Deliver it to the Deviſce. Otherwile it is, in caſe 
_—_ — the Teſtator were Ignorant thereof, and ſuppoſcd it to be his 
ad Leg.virum Own unleſs the True Owner conſent to the Legacy, or that it 
ex familia. $, was Bequeathed to Pious uſes. (ec) And in caſe the Owner there- 
ox — of will not Sell the ſame, at leaſt not at any reaſonable Rate, 
7\L. non dubj. the Executor is to pay the Legatary the juſt value thereof. (4) 
um. $. ult, De 3-Suppoſe a.Teſtator doth Bequeath ſomething that is his Exe- 
Legat. 3 cutors.In this caſe the Legatary ſhall have it, whether the on” 
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did or did not know it to be his. fe) The Law is the ſame, ) L.unmenx 
though there be Co-Executors, and the thing ſo Bequeathed be- — $. ; 4 
long only to one of them. (F)) But in that caſe they (hall all bear my 
a proportion, to be allowed them in Aſets 4 but it Aſetrs fail, & Graff, 
the Legacy fails alſo. $. legaruw. q, 
4. It a Teſtator Bequeath to A. B. the ſame thing which did /\Gom Las 
appertain to A. B. in his own proper Right at the Time when the G1. tom. 
Teſtament was made, it is a void Deviſez yea, though A. B. cap.12, ,14. 
Mould afterwards alienate the Thing, fo as that the property 
thereof were out of himat the Time of the Teſtators death. (g) &] $. Sed 6 
5. Notwithſtanding what hath hitherto been ſaid according 7<m. Loft. de 
to the Civil Law, yet by the Comumon Law the Goods and Chat- Legar, 
tels that are another Mans are not Deviſcable ; and therefore if 
one Man gives or deviſes another Mans Houſe, it is a void De- 
viſe. So alſo, if one Deviſe the Things that by ſpecial Cuſtom 
of ſome Places, (*as the elo-loans belong to the Heir ) 
this Deviſeis void, for it is not Deviſablefrom him. (b) b ]Plow.Gran- 
6; The Law with usis fo far from countenancing 1 Deviſt of Coo. twp ie 
what is arrother Mans,that it doth not allow the $and Chat- 484, & 308. 
tels which the Teftator - himſelf hath joyatly with another to be 
Devifable3 -and therefore if there be Two Joynt-Tenants of” 
Goods and Chattels, (as when ſuch Things aregiven to Two, 
or Twodo Buy fuch Things together ) -and one of them Deviſe 
his part of the Things to a Stranger, This Deviſe is void , In» 
formachthat if in this caſe the Teftator make the other Joynt-Te- 
nant his Executor, the Will as to this & void, and he ſhall not 
be charged as Executorfor theſe Goods, but he ſhall tave them 
ther by Survivorſhip. (i) Nay, the Goods and Chattels #]Perk. $eR. ) 
which the Teſtator hath, but not in hisown Right, but in Right £%;Lirtl. 289, 
of another, are not Deviſable : And therefore an Adminiftrator Nn307; 
cannot Deviſe the Goods and Chattels he hath as Adminiſtrator, 
for ſuch Deviſe is void. (kJ) Howbcitz an Executor may appoint 0 owe. $25. 
an Executor of the Goods © of the firſt Teſtator, which an Ad- - 
miniſtrator cannotdo. tz, Adm. 3. 
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'CHA P. VII 


Of Lands Dewiſeable by Will. 


1. Whether Lands are Deviſeable, what Lands, "and bow much 
thereof. 

2. What things may be Bequeatbed under a Deviſe of Lands, ant 
what not, 

3+ What Perſons incapable of Deviſing Lands. 

4. Who may be Deviſees, or what Perſons may takg by a Deviſe of 
Lands, and what not. 

5. What kind of Teſtament ſufficient for a Deviſe of Land, and 


what not. 


«] Terms of 1, Ands, Tenements, and Hereditaments held in Gavelkind 
Law. Verb. are Cuſtomarily Deviſable by Will. (4) So likewiſe are 
En Lands held in Burgage-tenure, (b) whereof the Will may be 
verb, Deviſe, only Nuncupative and without Writing and into which the 
$} Firz, N.B, Deviſce after the Teſtators death may cater without any Livery 
ex gravi que- of Seyſin thereof made unto him: (c) yet this (hall not prevent 
| + 1 phy Survivorſhip in caſe of Joynt-Tenancy in luch Terlure (4) And 
2&0 though bythe Common Law of this Realm, Lands, Tenements, 
c Little, tit. and Hereditaments are not Deviſable, yet now by Statute they 
Burgage. are (if heldin e) all Deviſable, and Twoparts of Three 
4] m3 though heldin Knight-ſervice. (e) But then the Will muſt be ix 
2. - —  Seriptis, not Nuncupative. Now though Land be thus Deviſe.. 
e]27,H.8, cap. able partly by Cuſtom, partly by Statute, yet there are certain 
Io. It is _- perſons i leof Deviſing Lands, and there arecertain Lands 
TS » incapable of being Deviſed, as appears by what follows in this. 
in Burgage Chapter. ' 


Land is Dtvi- 
Jed ſhould be in Writing, But the Cuſtom of the Plate as to the Probat and Enrollment of ſuch 


Wills ought to be obſerved. F, N. B. Ex gravi querela. & Broo.tir, Deviſe 22, 43s $1. 


2. As Lands are now Deviſable, ſo there are certain Things 

in ſome certain caſes that paſs by way of Bequeſt by and under a 

Deviſe of Lands: As thus; A Man Scized of Land Deviſable 

Buildeth a Houſe thereupon, the Houſeis Deviſable 3 the Law 

Dyer inStar. iS the ſame as to a Rent-charge de novo created. (f') Alloa Man 
Le trh 32, & Diſſciſce of Land Deviſcable, Deviſeth to the Diſſeiſor in Fee, 


H. 8. An 
te for years might be Deviſed at the Common Law by bim who was Poſſeſs'd thereof 1, but 
an Eftate in Fee might not. Alſo « Guardian in Knight-Service might Deviſe the Wardſhip 


bath of Body and L4nds. $64 Af 3, Admit, Roll. Abridg. tic, Deviſc. it, B. 


— 
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in Recompence of a Releaſe which the Difſeiſor made unto him, 
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This is a good Devile. Aiſo where a Man hath Land in Right of 


his Wife, and he granteth parcel of it to another, and after De- 
viſeth the Reſidue to another, Thisalſois good. Likewiſe where 
a Man hath a Scigniory to him deſcended of the part of his 
Mother, - and after the mar Fg untohim of the part 
of his Father, both being Devilable, and he not having any. Iſſue : 
In this caſe he may make Deviſes to ſeveral _—w—_—_y is, the 
Scigniory jory to one, and the —_ to another, - (g) The Lord 
Dyer faith, That a Termor of Land which is not Deviſe- 
able, exe@ing a Furnace, and fixing it in the midſt of a Houſe 
in the faid Land, may Deviſe this Furnace. Alſo that where a 
Man is Seized of Land Deviſcable, and Deviſeth toatum ſtatum ſunm 
to-one'and his Heirs, This ſhall be a good Deviſe tor the Land. 
Likewiſe where a Man deviſeth primam veſturam ſeu tonſuram prati, 
which is Devilſcable, it is good, and the Law is the ſame as to 
Trees growing, and to grow forever. Alſo Tenant in Fee- 
ſimple or in Fee-taile may Deviſe the Corn, though the Land be 
not Deviſeable, but as to Trees in that caſe the Law is otherwiſe. 
Alſoa Man Seized of a Mill, may Deviſe the Runner Stone, but 
not the under Stone, unleſs the Mill it ſelf be Deviſed. Likewiſe 
a Man Scized of a Common, granteth a Rent out of the Land, 
although that the Land be Deviſcable, yet that Grant is void, 
and by conſequence a Deviſe thereof, Nor is an Advowſon in 
groſs Deviſeable, nor any other Thing which lyeth not in Te- 
nure; bur a Mcſhalty or Scigniory is Deviſcable, becauſe they lye 
in Tenure. And if the Husband Deviſe the Corn upon his Wives 
Land, and dyes, This is good, whether-the Corn were Sowen be- 
fore the Marriage or after. (b) 

. The perſons not qualified to Deviſe Lands by Will are 
ach as Theſe, viz. A Biſhop may not Deviſe the Land of his 
Biſhoprick ; but of the Arrcarages of the Rent of the Biſhoprick 
he may make a Deviſe by Teſtament. The Law's the ſame as to 
a Deane, of Parſon of a Church. Alſo the Maſter of: an Hoſpital 
cannot Deviſe the Lands of the Hoſpital, nor the Arrearages of 
Rent iſſuing out of theſame. Ina word, Spiritual Pexſons,Arch- 
Biſhops, Biſhops, Deanes, Arch-Deacons, Prebengs , Parſons, 
Vicars, -or any Member of a Corporation, may; not 'Deviſe the 
Land or Goods which they have in right of their Churches or 
Corporations. (4) For the Head or any of the Members of a 
Corporation cannot raake a Teſtament or a Deviſe of ſuch Lands 
-or they have in Common, becauſe they are to go in Suc- 
Alſoan Infantof the Age of 16. Years Srized of Lands 


Deviſeable, who may Alica itiby the Gut cannor make 
4 Teftament or a Deviſt ors a na tnha Wael 
i'.a $ 


£#] Dyer. bid, 


CaP> 4 


þ) Ibid. 


i] Perk. Sc 


496. 
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his Land within Age, and dyeth after that he cometh tofull Age, 
&) Dyer. ubi making. no:Revocation, "This is nota good Will. (k)) And yet 
ſupra, cap. 1..'although. an Infant until he be'of the Age of 21. Years can make 
gh . & 24, 29 Devile of his Lands; (1) Yet it is held that by ſpecial' Cuſtom 
H 2” * infome places where Land is Deviſeable by Cuſtom they may De- 
viſcit ſooncr. Alſoa Woman under Covert cannot make a De.. 
viſe of her Land with or without hex Hushands conſent, neither 
» ]Stat.ibid.& to her Husband nor to any others. ' (m)). Yet of the Goods ſhe 
+ Lam A. hath as: Executrix to another ſhe may make an Executor without 
13.8.Co.ſup, his conſent 3. but of them (ſhe can make no Deviſe either with or 
Lit.112.4.61, . Without his conſent, becauſe they are not Deviſeable 3, and if ſhe 
&Broo.Devife do Deviſe them the Deviſe is void. (n) Touching ſuch as are Born 
5] Sk Fair Þoth Dcaf and Dumb: The Lord Dyer ſays3; They may make a 
verb. Teftam, Will 'of their Land by Signs. (o) Though others Aﬀirm, That 
ſo. 533. a. Man. that is both Deaf and Dumb, and chat is fo by Nature, 
o] Dyer, in cannot make a Teſtament 3- but that a Man that is ſoonly by Ac- 
"= * 34+ cident, may by Writing or Signs3 fo alſo may a Man that is only 
y Deaf or Dumb, whether by Nature or Accident... Alſoan Alien 
Born and not Denizon'd cannot make a Teſtament of his Lands ; 
yet if an Alien Purchaſeth Land imFee; / and maketlva Will, and 
after. the . King, *maketh him. a Denizon, after- he dyerh, his 
pJ Dyer. ibid. Will is then good as to his Lands or Goods.” (p) Alfoa Traytor 
Attainted, from the Time of the Treaſon committed can make 
no Deviſe either of his his Land or:Gaods z for theyre all for- 
feited to the King 3 yet a Pardon from the King reſtores him toa 
capacity of dying Teſtate asto both. Likewile a Man Attaint- 
ed or Convicted of. Felony. cannot by Teſtament Devile either 
Lands or Goods; for they are alſo forfeited, but if he be only 
Indicted and die before Attainder, he is then Teſtable as to both; 
or being Indicted will not Anſwer upon his - Arraignment., his 
fanding Mute may poſhbly preſerve him a power of Deviſing his 
| ', , Lands. -Andalthough the Teſtament of a Felo deſe be voidasto 
9) —— his Goods and Chattels, yet as to his Landsit is good. (9) So 
Reg. Plond. likewiſe -although-a Perſon Ourlawed in a Perſonal Action can- 
258, 259,& not, ſo long-as the Outlawry doth continue in force, make a 
263, Teſtament of his Goods and Chattels, yet of his Lands he may 
not {© of Perſons Outlawed for Felony the Law is the ſame as 
to a Man Attainted'of-a Premunire 3 It is otherwiſe if a Man be 

y) Dyer.in St, Only Excommunicated. (r) 
for [0 4: Regularly all Perſons who may be Grantees-may-be alſo 
- "wa Deviſees. (s) Inſornuch that a _— of 094 os 
-the Statute of | Wills, (tz) even £0 perſons. asto whom a Le- 
< by m3 gacy by-the Civil Law is void, except in certain cafes ; ſuch as 
Mich. 2. Jao, Hereticks, -A tes, Traytors; Felons, Exconumunicates, Out- 
laws; Baftatds; unlawful Colledges, Libellers, Sodomites, vn 
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nife@& Uſurers, and Recuſants Convid. ///It is a Rule, That the 
Deviſce muſt be capable of the thing Deviſed at.the Time of the 
Deviſors death if it be then to rake effe& in Poſſeſſion or if it 
be a Remainder, he muſt be capable of it at the Time when the 
Remainder ſhall happen, otherwiſe the Deviſe is void 3 (#) If «]F.9.Jac.B.k 
fo, then a Deviſe to an Infant in the Wombat the Teſtators death 
ſcers'to be voids (w) Yet if a Man Deviſe to ſuch anTnfant, wt Heme 
and'he happen to be Born before the Teſtators death, it ſeems 9 £4. tit, 
that in this caſe the Deviſeis good. | Again, A Deviſe made to a Bi. But 

altogether- uncertain, and not certainly Named or De- it ;; otherwi 
cribed, is altogether void yet a plain Deſcription of a Per- Paul.de Caſtr, 
ſon ( without naming him ) is ſufficient, fo that a Deviſe made i*1- qui filia- 
tothe Dean of Pauls ( without naming him ) is good. A Man —_— — 

Deviſeth his Land to Eliaxor the Daughter of I. S. who hath 

divers Daughters, whereof one is named Hellen, and none Elea- 

nor, This is a good Deviſe to Hellen. (x) Likewiſe if a Man x] Dyer.in.$t; 

hath Two Wives, and he Deviſeth his Land to his lat:cr Wife in 32+ H, 8. 

Fee, the firſt Wife ſhall have it; or if he hath Two Sons called 
Job, and one of them is a Baſtard born before Marriage, and 

makes a Deviſe to his Son Jobs, the Legitimate Joby ſhall 

have it and not the Baſtard, ('y) The Husband can be no Deyi. 1] Dyer. ibid, 
ſceas to a Deviſe of Lands from his Wife. There are Three Bro- 
thers by the ſame Father and Mother, and the middle Brother 
Seized of Land Deviſcable. giveth it by his Teſtament Propin- 

iort fratri ſico, it ſeems that neither of them ſhall have it. (z) x] tbid. 

Caopoſe a Man who hath a Term, Deviſcth the Land to one and 
his Heirs. *the Deviſee dyeth leaving Executors; his Heirs ſhall 
have the Land, and not his Exccutorsz the Law is otherwiſe in 
caſe the” Entire Term were ſo Deviſed. (a) A Deviſe of Land a] Ibid. 
made to the Canons of a certain Cathedral for ever, or Canonicis 
Ecclefie D. Panli Lond. in perpetunm, 15s 2go0d Deviſe to all the 
Canons joyntly in Fee, and the Survivor ſhall have the Entierty, 
If a Man willeth that his Executors ſhall Sell his Land for the 
Payment of his Debts, and they all die fave one} who maketh 
the Sale; in this caſe the Vendce ſhall not have the Land; 
the Law were otherwiſe if the Land had been Deviſed 
to the Executors to be Sold. If a Man hath Iuc'a Son, and 
Land is Deviſed to the Father Habend. fibi & Hered. de Corpore 
ſuo —_ procreand. and after the Deviſee hath'Iſue another 
Son, t 


ſecond thall have the Land. (5) If a Man Deviſeth by 6) Ibia 4 
the Will, That after the death of his Wife the Land Deviſable ” 
ſhall go to I. S. his Wife ſhall have it for her Life by this De- 
viſe. Or if a Man willeth that after 20. Years after the 
death of the Devyiſor I, S, _ have the Land in Fee, the 


D Heir 
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Heir , of the Dcvifor' ſhall bave the Land doring the Term,” and 
c] Ibid on the not the Executor(c) 
St. of Wils.C. .' 5, A Teſtament Nwncupativeis not good fora Deviſe of Land, 
Sk nor a Teſtament made in Print; if it were never writteny.yct a 

Teſtament written, though no Executor be named therein, is 

—_— Lands,. but _ for . Goods. . pa" 7 Thlament 
| without Sealing or- Subſcribing is en ra Devi 
a) te o96s Land 3.(4) "I it be res dra in the Teſtators Life 
| Time, although it'be never proved before the Ordinary. (e/ But 
It im a Teſtament thereare cheſe words, vi. , Hec oft vo'untas & 
adi. ;utexttio. mea A... B..&c. This is not good for the diſpoſition or 
devaſc "of Land: without: ſaying =n/t1ma volantas, (f ) according, 
tothe Lord Dyers Opinion, who in. his Learned Readuugs/oa the 
Stat. of Wills, 32. and 38. H.$. if he were indeed the Auther 
of that Impreihon, 1548. doth further-Airm, That if a Man 
makes a Teſtament- of his Land in one County, and long after 
makes a Teſtament - of his Land in another County; Thele are 
good. Alſo that if Two. Mcn ſtverally- Seized of Lands make 
a Joynt-Teſiament of their Land, This ſhall be good, and 
ſeveral Teftaments. Alſo that where a man,is in naking his 
Teſtament, and having Deviſed a parcel of his Land, dics betore 
the perftftion' and finiſhing thereof, This ſhall be good forſo 
much a5 is Devifed. That a Man willing by his Teſtament, that 
his Lands'-ſhall be Sold to pay his Debts, not declaring by 
whiom; This is a good Will, and ſha}l be performed by his 
Exccutors 'or Admmiſtrators. . That a Man making a Will of 
Land, in.which he hath nothing, and after Purchaſeth che fame 
Land, and dyeth, This is not. good. . That a Woman Covert 
making a Will of her Land, and after taking a Husband,who hath 
Iſſue, the Husband dycth, the Wife dyeth, this is not a good Will, 
That if a Man makea Will of -his Land and after alicn-this Land 
in Fee, andafter repurchaſeth thefame Land, This is not a good 
Will. That a Man making a Will,and after making a new, Will, and 
after on his Death-bed ith, That the firſt Will ſhall be his Liſt 
Will, Thisis good. Alſo that where a Man giveth Land by his 
Will in Fee, and after by another Will giveth the fame Land to 
g)Dyer- #1 the another bat for Termof Lifes This is a Revocation of the En 
Star. of Wills. tie, tirſt Will. (g) Alſo if a Man Deviſc another Mans Land, 
þJ Plow, "= This Deviſe is void; butif he after the Deviſe made, Purchaſc 

zz. Dcviſc,7, this Land, then the Deviſe is good. (b) 
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PART HI. 
CHAPYL 


Certain Caſes touching Deviſes of Land, Void 
or x04. 


| 1» Lands What, and bow Deviſable. 
- 2, Certain void Deviſes of Land. 
3 _ what Perſons and in what Caſes Deviſes of Land may be 
£ or not. 
The ſame Lands twice Deviſed to ſeveral Perſons inthe [ame 
* Wil, om both Deviſes may ſtand —_ ſ / 
9. The Profits of Land Deviſed do paſr the Land it ſelf, in which 
Caſe Teftaments more favourably conſtrued then Deeds, 
6, How Lands Purchaſed after a Deviſe of Lands made, may paſs 
by that Devile or not. 
7. Several Caſes in Law referring to this Subjeft. 


ww. Lands made Deviſable by Statute cannot be 
Deviled otherwiſe then by Will in Writing, yet Lands 
and Tcnements Deviſable by Cuſtom may be Deviled by 2 Nun- 
cupative Will without any Writing, But Copy-hold Land is 
not Dev:iſablez nor can Tenants in Tail or pur awuter vic, or 
Joynt-Tcnants Deviſe their Eeſtate in the Land they ſo hold, 
no more then they could before the making of the faid Statute, 
which doth not impower them therennto. But ſuch as are «St.32.8.0.c. - 
Seized” of Land in Common or Coparcenary, may deviſe the «, , & Coke 
Gme. (4) And if there be Two Joynt-Tenants for Life, and ſup. Lic. I1T. 
the Fee-hunple toone of them, he that hath the Fee-fimple may Perk.SeR.544. 
Devile his tee-fimple after the death of the other Joynt-Tenant Dn 
for Life. And inſuch places where'Lands were Deviſable by Cu- N'Þ.89 Perk. 
ftom before the making of the Seat. of 32. H.'S. a Deviſe of Set: 500.539, 
Lan1s may be good againſt the Hzir for'the whole , but by the 54% 4464497, 
Stat. impowering todiſpoſe of Lands by Will, a Deviſe of Land 45* 


- ; . "» A man ſeined 
is not good againſt the Heir fave only ' for Two parts in a Devi 
rcc. aWlt,Deviſtth 


2, He that Deviſcth Land ought to have a Right to, and poſ- :9rum Narum * 
ſellion of the Land he. Deviſcth, - otherwiſe the Deviſe is not A749 9... 
good 3 and therefore it a Diffcifor Devile the Land he hath YOU" This 5s good ; 
ten by Diſſcizin, this Deviſe as to the Diſſeizee is vord. (+) Like» for the Land, 
wiſe if a Man' be Difſeized of his Land, ſo that he hath nothing PYrs Read. 
bat 2 Right thereof left, and then he Deviſe this Right or the Wn 5... 
Land, this Deviſe is alſo void. '- So if one Contra tor Land, g.%. _ 
and pay his Money tor the ſame, -but Ii * = 6] Plow, 485: 


.v» 
** 
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him of the Land, and he Deviſe the ſame to another, ſuch Deviſe 
cannot be good; yet poſlibly he that received the Money may be 
compellable in a Court of Equity to Aſſure and Settle the Land 

£)Nevillscaſe, according to the Deviſe, (Cc) Likewiſe it one Deviſe another 
Mans Land, ſuch Deviſe is void 3 but if aftcr ſuch Deviſe made 
he Purchaſe this Land, and die without Revocation, now is that 
d)Plow.144.& Deviſe good. (4d) Alſo if A. Bargain and Sell Land to B. on 
Firz.Devile.7, Condition of Re-entry if he pay to B, Twenty Poundsz and B. 
: Covenants that he will not take the Profits until default of Pay. 
ment 3 and A. make a Leaſe of Seven Years thereof to another, 
: and after break the Condition; in this caſe B, may Deviſe the 

t] Adjadged. Land, and the. Deviſe will be (e) 
CORY 4 ud 3. If one Deviſe his Land to the Children of A. B. by this 
Caſe, Deviſe the Children that A. B. hath at the Time of the Deviſe 
A man Devi -made, or at moſt at the Time of the Teſtators death, and not 
ſeth hts on ſuch as ſhall be Born after his death, ſhall take by that Deviſe and 
-$—rn-; L have the Land. Alfo, if a Deviſc of Lands or Goods be made to 
$. axd be hath the Heirs of A-B.Che then,and at the Time of the Teltators death 
divers Daugh- being alive) this Deviſe is void; becauſe the perſon to whom a 
ters, where Deviſe is made muſt be capable of the Deviſe by that Name by 
bas _ which the Deviſe is made to him, when there is noother deſcri- 
none Elianor, ption whereby to infer the Teſtators meaning; yet if Landsor 
This is «go00d Goods be Deviſed to the Executors of A, B, and he die before the 
o_ _ Teſtator, and make Executors, This is a' good Deviſe to ſuch 
Read. oo Sc Execcutors; or if a Man make a Feotment of his Land to the uſe 
Wills. Se&. 3. Of his laſt Will, and then Deviſe that his Feoffees (hall be Seized 
$- 15, to the uſe of B. C. This is a good Deviſe of the Land per inten- 
IPaſch.y Jac. tionem. (f) Alſo a Deviſe of Land toone, payingſo much a 
ewmanzCaſt. Year to another, with a Clauſe of Diſtreſs upon failure of Pay- 
ment, is a good Deviſez but a Warranty canuot be made by a 
g)Co.ſup.Lit. a Will, (g) Yet if Land be Deviſcd for Life, or in Tail, Re- 
2; ſerving a Rent,in this caſe the DeviſorsHeirs ſhall be bound to the 
Warranty in Law, and the Deviſce ſhall take advantage thereof, 
Alſo a Deviſe of Land may be made to one, and a Deviſe of a 
Rent out of the ſame Land to another in the ſame Will, and 
both ſtand good. Likewiſe Land may bc Deviſed to one in Fee, 
and after the ſame Land in the ſame Will may be Deviſed to ano» 
'ther for Life or for Years, and bath theſe Deviſes may be good. 

4] Plow. $23. and may well confiſt together. (hb) 

$40. & Dyer 4. In like manner if a Man in the former part of his Will 
357. & Co. 8. Deviſe all his Lands by general words to one jn Fee, and in the 
24- 83.) - latter part of his Will Deviſe ſome ſpecial part thereof unto 
another in Fee z Both theſe Deviſes are good, and may ſtand 
together 3 that is, The former Deviſe is good for as much as 


is not afterwards more ſpecially Deviſed, notwithſtanding the 
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Subſequent Specification z and the latter is good for ſo much 

as is ſo ſpecially Deviſed, notwithſtanding the precedent general 

Diſpoſition. It is otherwiſe when the general Chuſe comes 

laſt, for then the firſt Deviſe is void. (7) So alſoit is Gippoſed i] 28.E1iz.Co. 

to be where both the Deviſes are particular, that then the firſt Banc. 

Deviſe is void; As ſuppoſe a Man doth firſt in his Will Deviſe 

Long-acre to A.and his Heirs, afterwards in the ſame Will he doth 

Deviſe the fame Land to B. and his Heirs, in this caſe ſome have 

held the firſt Deviſe to A. is void, which others have denyed, hold- 

ing that both the Deviſes are good, and that A.-and B.in this caſe &) Quzre. 

ſhall be Joynt-Tenants. (k) Dyer in his 
$-If a Man Deviſe the Uſe, Profits, or Occupation o fhis Land, -y ln 

by this Deviſe the Land it (elf is Deviſed. (1) Or if a Man 7) Co. 8, 94. 

Deviſeonly the Profits of his Land, * this is a Deviſe of the Land Plow. $25. 

it (elf, (m) For Lands will paſs by words ina Will, which will *]Þrovnlto. 

not paſs by the ſame words in a Deed; but whatſoever will paſs * **** 

by any. Words in a Decd, will paſs by thzfame Words ina 

Will; The Reaſon is, becauſe Wills are always more favourably 

interpreted than Dredsz and there is good Reaſon for that alſo. 

If a Man fays in his Will, I give all my Land orall my Tene- 

ments to A. B. he ſhall have not only all the Lands; whereof the 

Deviſor is Sole Scized, but alſo all the Lands whercof he is Sei- 

zed in Common, or Co-parcenary with another, and not only 

all the Lands he hath in poſſeſhon, but alſo the Lands he hath in 

Reverſion of any Eftate he hath in Fee-fimple. But if he ſay, 

I give all my Lands in Poſſethononly, ' then the Lands he hath in 

Reverſion arc excluded out of that Deviſe. (#) »] Plowd.6s, 
6; If a Man Seized of Land of Fee-fimple in the Pariſh of 

Grade, faith in his Will, 1 give all my Lands in the faid Pariſh 

to A. B. and after the Will made and publiſhed he doth Purchaſe 

other Lands in the ſaid Pariſh and dycthy in this caſe, and by 

this Deviſe A. B. ſhall not have the new-Purrchaſed Lands. (o)Yer 9) Plow. 243,: 

by a new Publication of the Will after the Purchafing of ſuch 344-01d N.B. 

Lands they will paſs to A. B. the Deviſce. Q ) Yea though he 39; F*2. De- 

hath no Land in the faid Pariſh at the Time of making the faid p7 Trin. 29. 

Deviſe, yet if afterwards he doth Purchaſe Lands in- that Pa-' Eliz. B.R: 

riſh, in this caſe ſuch ne+7- Purchaſed Lands will paſs by the ſaid Breckford.. 

Deviſe 3, becauſe it ſhall in that caſe be intended that he meant "*&Parmecte 

to Purchaſe them. Alſo it a Man hath ſome Lands in Fee-fim- 

ple, and other Lands only for Years in Dale, and he Deviſe all 

all his Lands- and Tencments in Dales by this Deviſe the JAIL. 20.Jac 

Lands and Tenements he hath for Years doth not paſs 3 but _ R. Loftis 

if he hath no other Lands in Dale but thoſe'for Years, in this verſ, Baker., 


caſe probably they will paſs. (9) 
| 7. A. 
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7. A. Deviſcth his Lands to M. his Wife, until. E his Daugh- 
ter ſhall accompliſh the Age of 21, Years, the Reverſion to the 
Gaid E. and the Heirs of her Body, upon Condition that ſhe ſhall 
pay unto his ſaid Wife during her Lite, in Rec of her 
wer of all his Lands 20 &£ and upon dcfault of Payment he 
wills his Wife ſhall enter, and enjoy all the Lands during her 
htc z the Remainder wt ſxpra,the Remainder to 1. $. in Tail, and 
dics. M. the Wife enters, E. the Daughter being within the 
Age of 14.Years. M. takes to Hu I. D. The Husband and 
Wife came and demanded the 20 {. and none ready to pay it, 
Whereupon the Husband and Wife brought a Writ of Deviſe 
and Recovered. In this Caſe it was Relolved, were the 201, 
Rent or a Sum in groſs, That by the bringing of the Writ of 
Dower. the Wife of the Deviſor had loſt all he bencht which 
was to come to her by the Deviſe 3 becauſe the faid Rent was 
Deviſed to her in Recompence of her Dower; fo that it was 


Mich. 3o.El, 
= {ver Don) meaning of the Deviſor that the Wife ſhould have 


+ +a (s) In the Time of Queen » Benloes Serjeant moved this 


Rep. p. 1394; Cale; A Man Seized of Lands and Tenements in London deviled 

138. ., them by theſe Words, viz. | I Will and bequeath unto my Wife 

$)sPAMNG. A. muy livelihood in Londontor Termof her Life ] and that by 

Hogh. Abridg, this Will the Lands in London pals to the Wife by this Word 
[ Livelihood ] Note, for Brook, Juttice aid, That it was inan« 
cient Time uled fo in divers places of this Realm; and had been 
taken for an Inheritance. Unto which Dyer alſo _ 

A. having Two Sons by Two Wives, deviſed his Land to 1. 
his Eldet Son, and his Heirs, after the death of his Wite, to 
whom he deviſed them for her Lite. The Queſtion was, Whether 
the Son ſhould take them by Deviſc as a Purchaſor, or as Heir at 
Common Law by deſcent. The Court held, that the Deviſe 
was void, and that it was not in the power of the Son to make 
Ele&ion to take by deſcent, or by Purchaſe ; but he muſt of ne» 
cellity take the Land as the Law dires, which is by deſcent 5 
And it is againſt a Maxime of Law to give a Thing toſucha 

+ Mich, 24. perſon to whom the Law gives it, it it had not been-gi- 
Q inB. R. ven. (t) 

rot 2052, A Man made his Will in theſe Words, viz. I give and Bequeath 
Profes cod one half of my Lands to my Wife, and after her death I giveall 
+a * my Landsto the Heirs Males of any of my Sous, or next ot Kin, 
149. In this Caſe it washeld, That the Deviſe was void, becauſe of 
3 Trin.1649. uncertainty, and the words _ in the disjunQive; and 
__ IS. we ought not to frame a Senic u the Words of a 
wynar's Caſe, , Will > where we cannot hnd out the Teſtators meaning, 
Styles 240. | (#) Likewiſe it hath been adjudged, That Lands deviſed to 


a Maus 
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a. Mans Tfſue was uncertain, -and therefore ſuch Deviſe z)42. Eliz.in 

void. (x) ps Izyley 
If a Man hath in his Occupation ſeveral Farms together, and — 

then doth Deviſe one of the Farms called D. and all the-Lands to © 

the fame belonging, the other. Farms ſhall not paſs withit, al- _. . 

though they be occupied altogether. (y) +I 
If a Man doth Will and Deviſe, That A. and B. his Feoffees g11. xnights 

ſhall ſtand Seiſcd, and be Sciſed to the uſe of 1.S. for his Life, c2/e.Godbolr. 

the Remainder over, &c. when in Truth hc hath no Feoffecs. -It 358+ 

is a good Deviſe to I. S. by reaſon of the Intention. Or if a 

Man make a Feotment to his own uſe, and afterwards Deviſc, 

That his Feoffces ſhall be Sciſed to che uſe of his Daughter A, 

who in Truth is a Baſtard, it isa good Deviſe of the Lands by 

Iutention. (z) z)Mich.2.Car. 

Three Brothers are of one Father and Mother pon ys 
the middle Brother Seiſed of Land Devifable, giveth this 2%, Jovkut 


Caſe. Popha 
by his Tcfiament Propinquiori fratri ſwo. It ſeemeth- that none of T5 opham 
them hall have [i (a) aJbytr's read, 


Note, it was held by the Juſtices, That if a Man Sciſed in Fee' 977 S*4t- of - 
of a Mannor and Lands, Deviſeth the fame by his Will to his willsSed.3.$ 
Son, and afterwards in another part of the ſame Will deviſeth © 
a Third part of the ſame Lands to another of his Sons, That 
they are Joynt-Tenants of the Lands: And foif a Man in one 

rt of his Will deviſcth his Lands to A. in Fee, and afterwards 5YMich 8. Eli 
by another Clauſe in the ſame Will he deviſcth the ſame Lands to iaC.B.Leon.3, 
another in Fee, they are Joynt-Tenants. (b ) Parr, 11, & 

(c) Between B. and P. the Caſe was this. I. W. being Seiſed of Hughe's Abr. 
the Mannors of W. and C. in Socage, made his Teſtament, j. You. ih AÞ- 


X X : . tit. Wills 
deviſed the Two Mannors in Form — vie... The Man. =. [ __ nf s, 


nor of W. to the Eldeſt Son of R. F. his Coutin, and his Heirs; and Deviſes, 

and further he deviſcd the other Mannor to M. W. during her ©),T*i%- 35. 

life, and is ſhe dies, and then any of my Couſin F's Sons Living, _—_ of Caf 
. . Py J* » 

then I will my ſaid Mannor of C. to bimthat ſhall bave my Manny Anderl. Rep. 

of W..— R. F. had Two Sons G. and I. — G. enters on the Caſe 314. 

Mannor of W. and the faid M. enters on the other Mannor., 

After G. dies without Iſſue. I. enters on the Mannor of W. and 

alienates the Fee thereof Afterwards M. dies. 1 living. The 

Queſtion was, Whether I. ought to have the M. of C.or not. 

The Court agreed, That he could not have it, for that he was 

not ſuch Perſon as was named or limited to take by the Will, 

for that he had not the Mannor of W. at the Time of the de- 

ceaſe of M. and therefore not the Perſon -intended by the 

Will. 


Ee {d) The 
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ed)Trin. 37.fl. (d)TheCaſe was, That R.P. Sciſed of divers Lands in A. and ha- 


Beckford verl. 
Paynecoit.Cro. 


par. 3. 
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ving Iſſue Four Daughters, B. I. F. M. made his Will 27. Eljz. in 
Writing,and thereby all his Land in A, he deviſed to B. and I. his 
Dauzhters, and them his Executrices, and after iu 33. Eliz. 
Purchaſed other Lands in A.(whichare th: Lands in Queftion)and 
after one I. S. cam? to the Deviſor,and deſired that he would Sell 
unto him thoſe Lands which he lately Purchaſed. And he ſatd; Ny, 
theyſhall go with my cther Lands in A, tomy Execatri-ee. Afterwards 
in 34. Eiz. he fell Sick, the Will was read unto him, and he ſaid 
nothing thereto z but then gave divers. Legacies of Goods to 0- 
thers, and cauſed them to be written and annexed in a Codicil 
thereto, and dycd, Whether thelc Lauds newly Purchaſed ſhall 
pals to the Executrices by that -Will, was the Queſtion ? viz. 
Whether by thoſe words uſed tea Stranger, or the annexing of a 
Codicil to the Will, being only concerning Goods, be as a new 
Publication of his Wil," tomake theſe Landsto pals, &c. Firſt, 
It was by.she Council on both fides, and by the Juſtices, 
That if the Deviſor after the Purchaſe of that Land had made 
new Publication of his Will, and ſhewed his Intent, that thoſe 
Lands ſhould paſs, it had been a Deviſe of them : For the 
Words.in the Will arc [_ all bis Laxds in a which arcapt c- 
nough and ſufficient to carry them, and he could not have added 
more apt words thereto, But afterwards all the Juſtices ( Gawdy 
abſente ) held that it is anew Publication of his Will, and ſufh- 
cient by the words to L S. For that ſhews his intent {ufficiently, 
and the Will writ hath words ſuftcient. And. Fenner held, 
That the annexing ot the Codicil thereto, is a new Publication 
as tO it : For therein he Afirmed, That it ſhould be his Willat 
that Time. But the other Juſtices doubted thereof, becauſe he 


'doth not ſhew thereby any intent, That this Will thould be for 


his Purchaſed Lands, nor. that he then remembred them. But for 
the forcfaid Reaſons it was adjudged tor the Plaintiff That thoſe 
Lands well paſſed by the Will. 


5]Mich,24.E1. (e,) Suppoſe a Man hath Two Sons, both named Fobn, and 
In the Coxrt of conceiving, his Eldeſt Son to. be dead, he Deviſcth his Land b 


Wards. The 
Lord Cheneys 


Caſe.Co.5 part 
67. 


his Will to.his Son Jobw generally, when in Truth the E 
Son 1s living. In this Cale the —_—_ Son may alleadge and 
give in Evidence the Deviſe to him, and may produce Witneſſes 


to prove the Intent of his Father; And it no Proof can 
; be made, the Devile ſhalt be _ void for: the uncertainty of 
f]Mich. 48, & ;. 
39. El'z, C.E, 
Kon, vert. 
Smith, Cro.-. 
ÞIr,2.ÞL54- 


Glamuile Serjeant-prayed the Opinion of the Court- in this 
Caſe. (f) A Man had Ifſne a Son and a Daughter, and De-« 
viied his Lands to his Sun in Tail, and if he dyzd without Iſſue, 
That 
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That it ſhould remain to the next of his Name, and dyed. "The 
Son dyed without Iſſue, the Daughter being then Marri 
whether ſhe ſhoul#have the Land was the Queſtion > And he 
Curiam, That ſhe ſhould not: For ſhe had loſt her Name by 

er Marriage; but it ſhould go to the next Heir-male of the 
Name. But if ſhe had not been Married at the Time of her 
Brothers death, the Daughter ſhould have had it, for ſhe was 
the next of hor or — a Ls "* 

(gz) One Deviſed certain Lands in N. inTail,the Remainder to ; 

A. - of the Kin of his Name, and at the Time of the De- I og 
viſe, the next of his Kin was his Brothers Daughter, who was Jebſoxs Caſe. 
then Married to L S. the Deviſordyed. The Tenant in Tail £9 Par 3. 
dyed afterwards without Iſſue. Whether the Daughter ſhould 
bave the Land was the Queſtion = a ſpecial Verdi, and ad- 
judged without Argument that the ſhould not : For ſhe is not 
now of the Name of the Deviſorz but of her Husbands Name. 
But if ſhe had been unmarried at the Time of the Deviſc and 
death of the Donor, although ſhe had been Married at the Time 
of the death of the Tenant in Tail without Iflue, yet ſhe 
ſhould have had the Land. Wherefore it was adjudged accor- 
di 


ng! 

G \Ejedtione Firme; For certain Lands in A. upon Evidence to 6&1 Mich. ar 
a Jury, a Deviſe was ſhewn of an Houſe with the Appurtenan- Eliz. B.R. : 
ces, and thereby Land in the Field was claimed. And Popham Yates verl. 
doubted whether it ſhould paſs. But Fenner ſaid, That it well </inkerd C10, 
might paſs. And that upon Demwrrerin 28, Eliz. it was adjudg. P**'Þ : 
ed accordingly, The Defendant then to make it clear ſh 
That the Houſe was Copyhold , and the Land Frechold : 
the whole Court thereupon conceived, That it could not be aid 
Appurtenant, although it had been uſed with it. Wherefore the 
Plaintiff was Nonſuited. 

(i) In the Cafe between H. and H.all agreed the Caſe of 123. iJTrin.2.Jac. 
H. 7. That a Tettators Deviſe to his Heir of his Land after > Horton verſ. 
death of his Feme, is a good Deviſe (by Implication to the Horton. B.R 
Feme ) of that Land during her life; for itap he intended ©**Pat-2-pk4 
his Heir ſhould not have it until the death of his Feme : And 
none other can have it beſides the Feme. And therefore it is a 

Deviſe to the Feme by Implication. But if ſuch a Deviſe 

d been to a Stranger, after the death of his Feme; it might 
peradventure have been otherwiſe; tor the Heir in the Interim 
might have had it. 

(&) Note, That the Opinion of all the Juſtices was, That if © Mic-37-H. 
one make his Teſtament, wherein are theſe words, viz. [ I Re. — 
leaſe all my Lands, 8c. to A. and to bis Heirs, ] It isa good De- 4 
vile of the faid Lands to A. and his feirs, 


Ee 2 (/) Upon 
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1 Mich. 20,. 

21,C.B.Ander, 
Cale, 117.vid, 
di, Calc, 


F 


#? Paſc, $.El. 
Moo, Rep, nu, 


143. 


x ]Mich.30.El. 
inc.B.Sir 4nt, 
Denny's Cale. 
Leon. 2, Part, 
1590, KHugh's 
Abridg, Ap- 
pen. tir. Devil, 


o]Paſc 16.E1, 
mB R.Lcon 

2, Part. 221.6 
Hughs Abridg. 
ibid, 
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(1/Upon a ſpecial Verdi& the Caſe was this. A Woman Seiſed of 
Lands made her Will, and deviſed the ſame to one and his Heirs; 
after they Intermarry. After Marriage the Woman intending to 
revoke her Will, doth revoke it by words after Marriage, and 
Rich, That her Husband ſball not have the Land by her Will, 
aud after dyes. Whether the Husband by that Wil}, or the noxe 
Heir to his Wite, ſhall have the Land, was the Q42ftion ? The 
Caſe was Argued Pro & Con, (everal Arguments on both ſides. 
In finc it was Adjudged, That the Will was void, and that the 
Husband could take nothing thereby. 

(m) A Man Deviſcd his Lands to his Wife from Year to Year 
until his Son I. come to the Age of 20, Years, and dics; the Wife 
enters. I. dics before he attain the Age of 20. Years. And it 
was moved by Harper, whether her Intcreſt were thereby deter» 
mined. And it was held by all the Juſtices, That by the death 
of the Son the Eſtate of the Wite was determincd, and that ſhe 
had no longer any Eſtate therein. For itisto bc intended that 
the Will of the Devifor was, That his Wite ſhould have the 
Land during, the Minority oft his Son, for that he himſelf could 
not Legally diſpoſe of the Land, being within Agz. And Dyer 
Aid, That by theſe words de anno in annum. It is intended, 
that the Will of the Deviſor was, That the Intereſt of the Wife 
ſhould determine Ly the death of his Son. But if the Words 
had bcen | until his Son ſhould Come, or might Come to that 
Age of 2G. Years ] then notwithſtanding his death, the Eſtate 
of the Witc had continued, 

(n) A. Sciſed of the Mannor of Cheſlam, extending into 
Cheſſam, and the Town of Hertford,and alſo of Lands in Hertfcrd, 
Deviſcd by Will the Mannor of Cheſſam to B. his Eldeſt Son in 
Tail, and the Lands in Hertford to C. his Younger Son. It 
was held by all the Juſtices, That the Younger Son ſhould have 
all that part of.the Mannor ot Cheflam, which lay in the Town 
ot Hertford. : 

(0) A. Deviſed rhat his Lands ſhould deſcend to his Son, but 
Willed, That his Wife ſhould take the Profits thereof, uncil the 
full Age of the Son, for his Education and bringing up, and 
dycd; The Wife Married another Hiusband , and dyed betore 
the full Age of the Son. It was the Opinion of the Juſtices, in 
this Calc, That the ſecond. Husband ſhould not have the Profits 
of thoſe Lands till the full Age of the Son 3 For nothing is DBe- 
viſed to the Wife but a Confidence, and ſhe is a Guardian or 
Bailiff for to help the Infant, which by her death is deter- 
mined, ang the fame , Conhdence cannot be transferred to the 


Husband. 
A Man 
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A Man Sciſed of a Mefſuage to which a Garden and a Corti 
did belong, Encloſed with a Wall, and there was no way tot 
Garden but through the Meſſuage: He Deviſed the Mcfſuage to 
his ſecond Son in Fee, not mentioning the Garden nor Curte- 
lage, nor faith cum pertinentijs : (p) It was Adjudged in this 2 Hill.2o,E1?. 
Cale, That the Garden and Curtelage did paſs by this Deviſe z E.R. £7542 & 
*They ſaid a Curtelage is grand of the Houſe, as a Stableand a TT 
Dovchouſez and the Garden ſhall paſs, becauſe it is as well for Pragbs's ibid, 
Necefſlity to it as for Pleaſure. 
A. Sciſcd of Lands had Two Datighters, and Deviſcd the 
Lands to the Eldeſt and her Heirs, that ſhe pay toher Younger 
Siſter yearly 3o 1. It was the Opinion of all the Juſtices, That 
this was a Condition, for ſo was the Tntent of the Deviſorz 
For otherwiſe the Younger Siſter had no Remedy for the Rent. . 
(q) And in this Caſe it was Adjudged, That the Younger Siſter g)Trin 3o.E1. 
might enter upon a Moity of the Land, for breach of the Con. BR.Crichmere 
dition in —_— of the Rent, for which the Adtion 5,*m/"n 
was brouyht. na 
(r)A Man had Iſſue a Son and a Danghter,* and he Dtvifed his Kee b ibid. 
Lands to his Son in Tail; and it he dyed without Hue, it ſhould 7) Mich 30. EL 
remain to the next of-his Name. . (r) The Sondyed without QoR-Bon K | 
Iſſue, the Daughter being then' Married. The Qticftion was, —_ 2 -——ag 
whether ſhe ſhould have the Lands ? Tt' was Refolved by the $522. vid. Tra. 
whole Gourt, That ſhe ſhould not, for that ſhe had loſt her 39-Eliz.c.B, 
Name by her. Marriage: But if ſhe had not been Marriedat the /*/9"5 cate. 


Time of her Brothers death, ſhe ſhould have hadiir, tor ſhe was _ br ;ndge 
the next of Name. *. ed acc, 


A. B. Sciſed of Lands in Socage, Deviſed the ſame by Words 
to his- Three Siſters; a Stranger prelent Recited the Teſtators 
woerdsto him; whereat he Afhrmed the ſame. Afterwards the 
Stranger for his own Remembrance puts the words into Writing, 
but read them not to the Deviſor betore his death. This Devite 
ſo' Reduced into Writing, mode & forme is void, becaule it was 
written without the order or direction of the Devilor,” and con- 
ſequently not within the Statute. But it after the writing thereof 
he had read the ſame to the Deviſor, and thereupon the Deviſor te 
had Affirmed the ſame, it had then been a good Deviſe. (s)It ya 1? k 
was the Opinion of, &c. Edwards Cale. 

| | Leon 115- 
It was the Cpinion of the" whole Court that the Drviſe was void, and Wray. Chief Juſtice ſaid, 
That if be Appoint A, to write he Will, and it is Written by B, the Deviſe is void, But if aſter 
be be Witten the Will, be bad Read it to the Drviſor, and be confirmed it, it had been a good 
will, It was the Opinion of the Conrt, That the Plaintiff bring Heiv at Law, ſhould bave Judgt- 
ment ts Recaver the Lands againſt the Thret Sijters, 
Fg 
A. de- 
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&. deviſcth his Laos (©, W, after the deceaſe ofhis Wite, and 
if he fail, then he willerh all his part to the diſcrecion of his Fa- 
cher, ad dytd. | W. Survived, the Father being dead 
e)Trin.z0, El. without any diſpoſition of the Land. In this Caſe the Fa- 
Rot.1160, ther hath a Fee-fimple, there being no difference where the 
wicker &  Deviſe is, That I. S. ſhall do with the Land at his Pleaſure, 
Leon. Rep. p. 33d the Deviſe thereot to-L S, to do with it at his diſcre» 
1 tion. {t ) 
" —_ Sciſed of Lands in As hath Iſſue four Daugh- 
ters, A. B. C. D. and deviſcd all his Lands'in A. to A. and 
B. Two of his Daughters, and made them his Executri- 
ces: Aﬀterwards he Purchaſed other Lands in A. A Stran- 
ger being defirous to Buy this Land of him newly Pur- 
chaſed , tefuled , laying, That this Land ſhould go 
with the Reſidue of his Land to his Exccutors, as his 0- 
ther Lands ſhould go. Afﬀterwards the Teltator made a 
Codicil, and cauſed it to be annexed to his Will ; but in 
») Hill.q3.E1k. the Codicil no mention was made cf this new Purchaſed 
E.R.Brrbford Land. In this Caſe this new Purchaſed Land hall not 
& Parnecdtes pals : For Notwithſtanding that the Reading of the Will, 
Caſe, Goldesd, and the making of a Codial , may amount to a new Pub. 
«wm licationz yer it doth wot maniteſt the Intent 'of the De- 
Flow .COm.340 viſor to be , that more ſhall paſs by that, then he intend- 
cd at the firſt; Alſo the new Reading of the Will, and the 
annexing, of a Codicil, may not properly be termed a 
new Publication 3 And without an expreſs Publicati- 
on for this Land newly Purchaſed, this .Land ſhall not 
als. (* 
g ys Let ſeveral Houſes and Lands by ſeveral Lea- 
ſes for Years, rendring ſeveral Rents, amounting to 10 /. 
per annum, and made his Will in this manner; vis. 1 Be- 
queath the Rents of D. to my Wite for Life; the Re- 
mainder over in Tail. By this Deviſe the Land it (elf 
(hall paſs for it a , his Inteut was to make a De- 
viſe of all his Lands and Tencments, and that he intended 
to paſs ſuch an Eſtate, as ſhould have continuance for a 
longer time then the Leaſes ſhould endures and the words 
w») Mich. gg. 27e apt enough to convey the Lands, it being an uſual man- 
Eliz. it "1 ner of ſpeaking, of ſome Men , who name their Lands by 
Rot.1254.Kyrry their Rents. (w) 
& Dirics A Man Deviſed Lands to another Man and his Heirs: 
NN 0. The Deviſee dyed in the Life of the Deviſor, and then 
HugbsAbridg. the Deviſor dycd. In this Caſe the Heirs ſhall ypt take 
tic, Deviſe. by the Deviſe, for that the Heirs axe not named _ 
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of Furchaſe , but only to expreſs and limit the Eftate 

which che Deviſce ſhout have 3 for without theſe words 

(Heirs) the Deviſee could not have the Fee-ſimple: and 

the Heirs are named quly to Coovey the Lands in Fee» 2)Vid.Plow 4 


le, and not to make any other to be Purchaſer but the ©om-342.in 2 
go a) Irit & Rigden 
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Of Logacier arid Deviſess PARTI 
\Z v7 mil bas Aras & vi; + 
| YO CHAP.AX. 


Cettain Cafes tokching Deviſes of Land in Fee- 
2 EE aa "Y 


1. A Fee-ſimple may paſs by ſeveral Words and Expreſſions in a 
Will, which will not paſs it by Deed. 

2. A Pomer to Sell Land Deviſed, paſſeth the Fee-ſimples, ſo doth 
the Deviſe of the Land ( without other words) on the 
I& Conſideration of a Payment to be made by the De- 
viſee. 

3. A Fee-ſimple will paſs in a Will a well by the Implication as 
Expreſſion of the Word [_ Heirs. |] 

4. A nice Diſtindion between Joynt-Tenancy, and Tenancy in 
Common. 

5. A Deviſe of Lands to a Corporation for Life is a Fee-ſimple ; 
and whether it may paſs by the Word |_ Aſſigns | without the 
Word | Heirs ) or the Words | For ever. ] 

6. A Fee-ſumple paſſeth in a Will by Implication of a power to 
Sell the Lands, as well as by Payment of Money, enjoyxd the 

... Deviſee,... CATERED 

7. In what Senſe the Habendum ſhall be Conflrued, where the 
Deviſe of Land; ſeems ſamerohat doubtful. 

8. In what Caſe a Fee-ſimple, and all the Teftators Inberitances 
may paſs by General Words tothe Deviſee. 

9. A Deviſe in Fee made toone, cannot inthe ſame Will be made 
to anther, 

10. How the Word | Paying, ] doth Create a Fee in a Deviſe, and 
bow: by a Deviſe of Rents the Land it ſ-If doth paſs. 

11. A Deviſe ſhall be for the Dviſces Benefit, not Prejudice 3 

alſo in what other Caſe a Fee ſhall paſs by Implication. 

12. In what Caſe, and by what Words the Fee, and not Leaſes, 

or the Leaſes and not Fee, do paſs by a Deriſe. 
13. OtherCaſes in Law touching this Subjett. 


1.” J Here are many Words and Expre{hons whereby Lands 
—2—- will-paſ in Fec-fimple_ bya Will, which by a Deed will 
not ſo Convey the ſame. As ſuppoſe a Mandcvile hiS Land in 
this manner , viz. I give my Land in Dale to A. B. and his Heirs, 
or to A. B. inFee, or to A.B. for cver, orto A. B. Habendum 
fibi & ſais, or to A. B. and his Athyns forever, or to A. B. togivec 
away, or Sell, or do therewith at his Pleaſarcs All thcle and 
ſuch like in a Will Create a Fee-fimple Eſtate, and A. ay 0 

ave 
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have the Land +to| him and his Heirs ®revery (@) yet by ſuch! 2) Lir. Broo. 
words it a Deed no more will paſs then an 44s five Ergy Fe 
only in the firſt Caſe. Alſo-if any now ſince the making'of the Je. 27. 
Statute of Uſes, Deviſe' that the Feoffees of 'his Land ſhall be way 43. Co. 
Seized of the Land to the Uſe of B., C. and his Heirs, or to the Li9,20. 
Uſe of B. C, and the Heirs of his Body or that his Feotfees C4359 
ſhall make an Efate of the Landto B. C. and his Heirs,» or to im 44g, 23 F 
and the Heirs of his Body; This is a good Deviſe of the Land 
in Fee-fimple or Fee-tail. There are alſo ſeveral other ways of 
Fee-ſimple by Will, For ſuppoſe Land be given toa Man Hs- 
bend. fibi & Herediſno: This indeed is not Fee-fimplez other- 
wiſe it is, if it be given fibi & duobus Heredibus ſuis rawwm. 
($) $o-if Land be given to a May Habend. fibi & Hered. with i& $5. w 
warranty of the Land fthi & Heredibus ſis, This is a | 
fimple. («) Or if a Man Deviſc Land to A. B.for his 
after to the Heirs, or to the right Heirs of A.B. By De- 
viſes A. B. hath a Fee-ſfimple in the Land, (MADDIE ace 4) Dyer. ul 
viſe his Land to his Wife to diſpoſe thereof at her will tes 
ſure, andto give it to one of her. Sons; by this Deviſe ſhe hath,” © 
a Fee-ſimple 3 but it is qualified, |for ſhe muſt Conyey it'to one of , 16& _ 
her Children, and cannot Convey it toanother. (e) - ) 

2, When in a Will power is given to a Deviſecof Land by 
the Tecſtator to Sell that Land, Deviſce hath a Fee-fimple 
in that Land, for power to Sell giveth by Implication anEſtate: 
in Fee-ſimple, (f) Allo, if one Deviſehis Land to A. B. paying) 10.J6c- BR 
10 L ( without other words. } By this the Deviſechath the Fee- Green verl. 
ſimple of the Land, albeit the 10 L. be not the Hundredth parts 2% 
value of the Land? Inlike manner, If one Deviſe Land (where- 
of he is Scized in Fee) to A, B, paying 191. toG. D. By this 
Deviſc, albeit there be no;Eſtate expreficd, yet A. B. hath the 
Fee-ſimpleof the LandinreſpeR of -the Payment of theMoney. wg. 14 ne 
(g) This holds True only incaſe the latent of the Feſtator doth kg _Dycr.Seft 
not appear to be otherwile, 307. 

3. If one in his will deviſe his Land to his Wife inthe firſt 
place, and then faith my Will is, That my Son A. ſhall have it after 
my Wives death, and it- my Wite dye betore my Son B. that then _ po _ 
my Son A. ſhall pay to B. 101. by the Year during-the Life of B. be ens 
and alſo 100 1. to L-S. In this A. ſhall tave-the Fee-limple of 
the Land.(b)Alfo,if one Deviſe his Land in this manner, vizc(iJ1 . 


l 


Trin.zo.El. 


give White-acre to my Eldeſt Son and his Heirs for his part 3 Item, jf Deviſe 


Lands ts two 
tqadlly divided betwann themythey art Tenants in Common. But if 1 Deviſe Lands toTwo, equally 
be divided berween them by I. 8, THI ſach Diviſion be made thiy are Jajut-Tinants. 5 prob 
Eliz, in B. R. Dickens & Marſbet' . 182, 18S. we . | 


. 


ab. qothyanss 
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A acre to my. Son' for his part; | by'this Deviſt the 
d ſhall haveche Fee-imple of Bluck-4:te; Or thus; 
1 give White-arre to AB. frem, Blak-zcre to A. B. and his Heirs; 
by this Devates A. B. ſhall have the Fee-ſimple as well of White- 
gere as of Black-acre. fl $2 
\. > 4+ 1f a Mai Deviſc his Land iv this manners Rem, 1 givers 
AB, and'C.:Diand their Heirs my Lind in Kent equally, of may © 
Laud in Xe&rt equally tobedivideds!' by theſe words A.B. and C.D. 
ſhalthave and hold the Land not as Jdynt-Tenants,but as Tenants 
in Common, {o- that the Heir and not the Survivor ſhall have 
his part that tirftdyeth : And yet in cafe of ſucha Limitation by 
FI Deediivis othicewiſe. © Burif one Deviſc his Land to A,B, and C. 
0 -D- and their Heirs (( without more words ) it ſeems that by this 
Cox. Micdas, Deviſe they ſhall rake and hold as Joynt-Tenants 3 (k)) Yet if one 
-E1.C - \ Deviſe Land'tos A. B. and C. D. and che Heirs of either of their 
Pos a. Bodies lawfally begotten 3 it ſeems that by this Deviſe A. B. and 
I 


* 


13+ Fina8g- C. D. ſhall take 'and hold as Tenants in Common, and not as 
30g Joyat-Tenants.” - (1) Likewiſe the Caſe is the ſame, if one De- 

-359- viſbhis' Land to A. B;andC. D.inthis manner, viz..1 Will that 
I *j, 1 A. B. and C, D: (hall have my Landsin Kent, and occupy them 
Norma he. indifferently to them and their Heirs. (m) But if one, who 
Brown.Rep.1. hath Two Daughters only, give or Deviſc his Land to them in 
Pare: 131.109. Feez- by this Deviſe they ſhall take as Joynt-Tcnants, and not be 
—_— in' by Deſcent as Parcners3- (# ) for the Teſtators Will ſhall take 


' 5. If Land-be given tothe Mayor and Commonalty of Lox- 
8) Dyer. Le- don, or 'any other Corporation to hav* and to hold for Term of 
1D. in Star, their Lives, it is a Fee-fimple. (o)Orif a Man iy, 1 give to 
of Wills Set. A. B. my Houſe with all the Lands Yor 21. Years; andthat A. B, 
Sick, ſhall have all my Inheritance, provided'it be not contrary to Law; 
þ1H0D. ReP.7- In this Cafe A. B. ſhall have the Fee: (p) Or if he give it to his 
o\Brown.12g. Tight Heirs Males, and Ihe of his Ifſue of his Name, this alſo 
147-149. isa Fee-fimple. (9) And although it be affirmed by ſome, That 
part.&part.2. jf the Teſtator Deviſe his Land to A. B. and his ail, s, Without 
\GofupLic: ſaying | For ever,” A. B. ſhallhave an Eſtate only tor Life ; (-} 
Perk Set.gy Yet. the contrary'is Aﬀerted' by -others, and that it is a" Fee- 
239,NewTrrms fimple(s) | | 
of Lawait. ' 6, if a Teſtator' faith, 1-will my Land to my Son A. du- 
: = Car, Ting/his Life, and-after hisdeceaſe tomy Son B. And in caſemy 
5naB.R © Son A. hall hereafter Purchaſe Lands of as good Value as that 
Land for my Son B. that then my Son A. ſhall Sell the Land- De- 
; viſcd tomy on B. as his own, and ſhall pay 2o }.to C. D.. In this 
'Mich. 18.Jac, Caſe A. hath a Fee-ſumple, implycd by the Power which A. hath 
BR. Gree, 10 Scll; beſide the Payment of Money. (t) Allo, if one Deviſe 
verſ, Dewe!. Landito mc and. my Heirs, and in Caſe the Heir at Law put me 
out 
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out; that then 1 ſhall have othet Land inflead thitreed j) i "BAS 
Caſe,/abd by this Deviſe Fhaye the Feeuſimple of thefrt at | 
notwithſtanding the latter wotds. --(#) Likewiſe;-if —_— 
Deviſe Land to me for my life, the. Remainder ug hi#6 Mn be + 


and the Heirs Males of his Body, and in default of fiich1 ue, 
the Remainder to the next Heir-male of the Teſtator, arid the 
Heirs-males of his Body 3 In this Caſe the next Heir:male of the w)\ Perk.Sc&. 
Son hath an Eſtate in Fec-ſimple. (w) C810 206 25.0 - 4 

" 7. Suppoſea Man Sciſed of Lands, make his Willis this man. 

ner, viz. Imp. 1 Deviſe to my Wife Black-acre for her the 

Remainder to my Son T. in Tail. Item, I Will tomy Son'T. all 

my Lands in D. alſo all my Lands in S. alſo my Landsin v, Alfo 

[ give to the ſaid T. my Sonall my Iſland or Landencloſe4 with 


otherwiſe Reſolved, viz. That the” Habendwm ſhould extend th 145%21/ene8 


all the Lands in D. S. and V. () & ſtan 
8. A Man Sciſcd of a Mcſſuage holden in in Fee, De--Rep.45.48; " 


, 


all my Inheritances if the Law will. Tn this Caſe the Deviſt in = ; J 

Fee of the Meſſuage is good 3 and by the generzI'words of the KeLinOAE 

Will, all his Inheritances do alſo pals. (y) Godbolr, 268, 
9. If a Man Deviſc Lands to one tor ever, there he hath a Fee; 

for ſuch an Eſtate might'be conveyed by AR Execured, Butif 

he further Deviſe, - That if the Deviſce doſuchatl AR, 'thar't 

another ſhall have the Land to himand his Keirs,thefame is her.” 

for when as he hath diſpoſed of the Eſtate in Fee to ohe; he hath 

not power after in the ſame Will todiſpole the fameto another; 

it being a Rule in Law, That ſuch au Eſtate which cannot by the 

Rules of the Common Law be conveyed by Grant Executed in 

his life time by Advice of Council learned in the Law; flich an 

Eſtatecannot be Deviſcd by the Will of a Man, *whois pteſumed JCo.1 

to be void of Council. ('z) Ns ang” $5. in Corbets 
10, A Man having Lands in Fee-ſimple, and to the Va- Caſe. 

lue of 5 1. only, Deviſed to his Wife all his Eftate, paying hi 

Debts and Legacies; his Im 51 

al 


It- was Adjudped in this Cale- Thar Lend ddl the 
Deviſe, -and- that —i the" Lands, the 
2 word 
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RS gn word. [ Paying ] ing it for they are tobe paid preſently, 

rar KITR4s which cannot ] ings paſs not in Fee. (a) And f 

cale.Stylez2g3 a Man ;Deviſeth all his Rents: It was held, That all his Lands 

Mich. 45.EJz. do pals. (b) . 

-- Riches 11, Note, That by intendment of Law, a Deviſe hall befor 

5y hid. the benefit of the Deviſce, and not to his prejudice : As it Land 

: to the Value of 2 1. per anmum be Deviſed to A.and that A. ſhall 

| . Pays out of it 5o 5. per annum., In this Caſe A. hath but an Eftate 

or life, for he may pay it out of the Profits of the Lands; and is * 

ſuxe tobeat no loſs. / But if it be Deviſed to B. for life, the Re- 

mainder to A. paying, 50 5. per annum out of it: In this Caſe A, 

hath a Fce-fimple by Implication; becauſe after the Payment 

thereof A. may gdyc, before he can receiveſatisfaQion for the ame 

owt of the Profits. of the Land 5 and therefore ſuch Deviſe ſha 

£) Coo.6.part ea Eee-aphe, becaufe the Law intends that the Deviſe was for 
16.Colliericale : the benchit ot the-Devilce. (c) 

12.. Note allo, That-it a Man hath Lands in Fee, and Lands 

for Years,and he, Pevileth all his Lands and Tenements, the Fecs 

TEE paſs.oaly, and not the Leaſe for Years, (2) Ifa Man 

-. hab 5Lk tar;Y.cars,and n0 Freehold. and-Deviſeth alt his Lauds 


20! ws, the Leaſctor Years paſſeth. C3) That if ohe De« 

Pan 2.1 Wh any Feuementauthe Le he hath by Leaſc, -to his Exccutor for life, 

_ 5.Car. Remainder over, that there” ought, to be a ſpecial Aſſent 

Re Roſe & Ch -by the: Executors as toa Legacy 3 otherwiſe it is not 
Bartlets caſe, Executed, (4d) 

Grove, Parr: | .... 13-, A. Deviſcd his Lards:in Londen to his Son and his Heirs, 

Tra . ' after the deccaſe of his Wife 3 aad in Caſe his Daughter ſhould 

Trim. 6, * Survive his Wife, and his Son, aad hjs Heirs, that then the Daugh- 

wu, z164, > ters ſhould have it tor Lite, and after their death 1. and R. ſhould 

have the ſame, and that they ſhould pay 6 L. 16 5. yearlyto the 

Company of Merchant-Taylors to be diſpoſed of to Charitable 

ſes. In this Caſe three Points were Argued : (1) Whether the 

Wife had an Eſtate for life by Implication of the Will? Andit 

was Reſolved, That ſhe had; (2) Whether the Son had a Fee- 

fimple, or Fee-tail ? And it was Reſolved, That he had a Fee-tail 

by Implication of theſe words, viz [_if his Daughters, Sur- 

vive his Wite, and his Son and his Heirs ]- whereby it is plainly 

implyed, That the Heirs there intended are the'Heirs of his Body, 

Ks ps Heirs. in, Fees. for {o long as the Naughters live, the 

Wþ-tof- Son coal not dye without a Collateral Heir. - (3) What Eſtate 

, I. and R. haveafter the death of the Daughters ? And as to, That 

oþ was Reſolved, ; That they have a Fee-ſimple by Reaſon of the 

Ana hy yr of Money and it is not to be regarded what 

Land is of, over and above the Sums they pa Crd 


Foyer "pum Thi ond avg Payable doth cauſe the Devi 


was. 
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eo havea Fee-fimple. And _u pr That a De- 
viſe to A. and his Succefſors is a Deviſe of a without 
the word [ Heirs, ] becauſe it implyesa Fge-fimple, although it 
wants the words. 

Between L. Plaintiff, and B. Defendant. L. Seiſcd of Land Lon & 
in Fee Deviſcd it unto Two Perlons Equaliter, and to thcir Heirs. —_ _ 
Whether this made them Joynt-Tenants or Tenants in Common, .Þ.@ ; - nn 
was the Queſtion? It was hulden by the whole Court, That they 
were Joynt- Tenants and not Tenants in Common. 

A Man Sciſcd of Lands Deviſed them by his Teſtament to 
his Wife to diſpoſe and imploy them for her and his Sons at her 
own Will and Pleaſure. And it was held by Dyer, Weſton, and 
Wel:b, That ſhe had a Fee by {ich words, as it he had De- paſch, 6.31. 
viſed the Lands for.cvecr : For the Conſtruction of Law ſupplics Moo.Rep,nn. 
the defe& in theſe words of the Deviſor, according to his mean- 25% 
ing. Andit was held by Dyer and Welch, That the Eitate in her 
is Conditional z becauſe theſe words es intentione make 2 Condi- 
tion in every Deviſe, but not in a Feotment, Gift or Grant, unleſs 
it be in Caſe of the King: And theſe words do amount as much as 
to ſay, ſhe ſhould not convey it away to a Stranger, but keepit 
and give it to gs Sons. | 

S. Sciſed of Land in Fee, holden in Socage, and Deviſable Paſc.17.Jac. 
in Gavelkind. Dcviſed it to his Feme for her lite, paying 3 l. per _ Sprcer 
anmm to T, his Son during his life z and that he Thould take but _ 
Two Load of Wood for Firc-boot: And it the dycd before the Queens Attour- 
faid T. then he Dev:{cd all his Lands to R. his Son, paying to the ny demanded 
faid T. 3 L. per annum, and paying to ſuch one of his Siſters 2c 7. of 4 
and to another Siſter 20 5s. The Fewedyes. R. enters. The Queſti- ane wy wh 
on was, what Eſtatc R. had by this Deviſe, And it was —_— ing bis Heirs, 
ed, he had a Fee; For when he Deviſcd it to his Feme for lite ex- ow po. bis 
preſly, &c. and to R. generally without limiting the Eſtate, and _=_ rr _—_ 
apppointecd hinrto pay to T. 3 |. per annum during his life, That ,,4,.. wn. 
carries in it an Intendment that he ſhould have Fee, elpecially ther fall they 
when his Father thercin further willed, That his Son R. ſhould fake as Zoynt- 
pay two other Sums in Groſs, and none of them to be out of the —_— dy = 
Profits, it is by Intendment and by Implication a Fee 3 wheretfore nu - = 
upon the firſt Argument it was Adjudged for the Defendant 3 for Deſ-ext? 4nd 
they ſaid, That theſe Things which have been ſo often Adjudged 4! the 7aſti- 
ought to reſt in Peace. Vide 4. Ed. 6. tit. Eftates 78. 29. H. 8. Br. = _ __ 
Them. 18. Dyer. 371. Welleck& Hamonds Caſe. 32. & 33 Elizs jt have 3 


Cited in Bor aſtons Caſe. Co. 3+ 20, ZI: And Colliers Caſe. Co. 6.16. as JynP. 

nants ; {0 the 
Deviſe giveth it them in anotherDegree then the CommonLaw would bave groen it them and after, 
the benefit of Survivorſhip berween them, Anonimus Gro. par. 3, B. R, 


A Man 
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A Man by the Premiſes of his Will Deviſeth his Land to I. $. in 
le he Deviſeth the ſame Land to I. N.in Fee; 


Oe awaits, they both ſhall take by this Teſtament, and ſhall ba Joyue-Te, 
Sc. 3.$-3- nants. (e) | 


f ) wid.s.8. 
£) Thid, $. 16. 


b) Ibia.'s 17. 


7) Ibid, $. 18. 


Mich, 15, 16. 
Elrz. Ander/. 
caſe, 100, 


A Deviſe made C anonicis Ecclefie Catholice Panli Lond. in perpe- 
tunm, is « good D:viſe to all the Canons joyntly in Fee, and the 
Survivor ſhall have the Enticrty; the Law is otherwiſe in Caſe 
of a Deviſe male Civitati Lond. in perpetnxm;, the Corporation of 
the Mayor and Commonalty (hall take by this Deviſc. il f) 

A Man hath Two Wives, and he Deviſcth his Land to his lat- 
ter Wife in Fee 3 the firſt Wite ſhall have it. (g) Likewiſe it oac 
hath Two Sons called I. and one of themis a Battard, and Born 
before Marriage, and he makes a Deviſe to his Son I. the Legiti- 
mate 1. ſhall have ir, and not the Baftard. (hb) | 

A Man hath Iſſae a Son,and Land is Devilſcd to the Father He 
bend. fibi & Hered. de corpore ſuo Legitime procreand. and atter the 
Deviſee hath Iſſue another Son, the ſecond ſhall have the Land. i) 

A Man Sciſcd of Three Meſſuages, Deviſed by his Teſtament 
to his Son A. one of them, Naming it, and A. to enter after his 
Wives death 3 and Deviſed another of the Mcfſuages to his ſecond 
Son, paying 10 |. to his Siſter, and he toenter at his Age of 21, 
Years, and Deviſed the Third Mcſſuage to his Third Son in like 
manner as to his Second Son. And after in his Teſtament wil. 
led, That if either of his Sons dycd before 21. Years of Age, that 
then his part ſhould be divided among the Survivors, and cach 
of them to be the others Heir; they all attain to the full Age, and 
the Two Younger Sons paid their Siſter the ſeveral Sums as was 
appointcd in the Will. The Queſtion being what Eſtate the Two 
Younger Sons had in thoſe Meſſuages Deviled them by the Will / 
it was held a Fee-ſ{imple. 


PARTHI. Of Legacies and Devrſer. 
CHAP. x. 


Certain Caſes touching Dewiſes of Land by way of 
Entail. 


1, How Lands Deviſed by way of Entzil, may happen tobe de. 
veſted ont of one, and be veſted in another, upon the birth of an 
Iſſue in Tail. . 

2. Tenant in Tail may not by any Deviſe, Condition, or Limita- 
tion be Barred from Alienating by ſuffering a Common Reco- 
covery. 

3- A Difference in Point of Entail between Deviſes by Will, and 
Grants by Deed.. 

4+ The ſeveral ways of Entails by Deviſe;, with the difference be- 
tween Deviſing Semini ſuo, and Sanguini ſuo. 

5. The ou whether Iflwe torn or not at the time of making the 
Deviſe, may put a difference between an Eftate-Tail and Foynt- 
Tenancy. 

6. What ſhall be a Fee-ſimple by Deed, which is but an Eftate-Tail 

7. In what Caſe the Tanger Sou-may have Fee-ſimple, and the El- 
der but an Eft ate-Tail. 

8. Otherways how an EſtatesTail mzy be Created by Deviſe. 

9. Inftances of Lax for ſurtber illuſtration of Ent ails by way of De- 

viſe 

10. In what caſ-the Word { Or) ſhall be takenfor|_ And ] to Cre- 

ate an Eſtate-Tail by Deviſe. | 

11. Other Caſs of Eftates-Tail by Deviſe with Croſs-Remains - 

ders. 

12. An Eſftate-Tail by Deviſe, with-implyed Remainder. 

13. How there may be a Deviſe of an Ejtate-Tail of Rent as well 
as of Land;, and how a Tail limited t6 ſome Lands, ſhall not ex- 
tend to others therewith Deviſed. 


I Man Sciſed of Lands in Fee, Deviſed them tohis Witt - 
for lif, and after to his Two Sons ( if they had nor 
Ifne Males) for their lives3 and it they had Iſſue Males, then - 
totheir Iſſue Males 3 and it they had not Iſſue Males, -then it any 
of them had Iſſuc Male, to the faid Iſſue Male : The Wife dyed; - 
the Sonsentred.into' the Landsz and then the Eldeſt Son had ae 
Male, who afterwards entered 3 the Younger Son putt. out the 
Iſſue. In this Caſe the Lands by the bisth of the — are 
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«) Hill.13.Jac. diveſted out of the Two Sons, and veſtcd in the Iſfue Male of the 
A Eldeſt, and he hath an Eſtate-Tail rhercin. (s) 

Godbold.256., 2+ A Man Sciſed of Lands in Capize, Deviſed them to his Wife 

for life, and after her deceaſe his Son Fobw to have it; and if his 

Son John marry, and have by his Wife any Iſſue Male of his 

Body Lawfully begotten, then his Son to have it 5 if no Iſſue 

Male, then his Son Thomas to have the Houſe; and if Thomas 

marry having Iſſue Males of his Body, his Sqn to haye the Houſe 

after his deceale. Andit any of his Sons or Iflue Males go about 

to Alien or Mortgage the Houſe, then the next Heir to enter, 

&e. In this Caſcit was (1) Reſolved, That the Sons had an E- 

ſtate-Tail in them feverally, and to the Heirs Males of their 

Bodics; for that theſe words [ if he have no Iſſue Male his Son 

Thomas to have it, are ſufficient to create Tail to Fob, and fo of 

the reſt. (2) Reſolved, That no Condition Or Limitation, be 

| it by Act Executed, or by Limitationof Uſe, or by Deviſe by 

F)Hill.8.Jac.in laſt Will,can Bar Tenant in Tail to Alicn by ſuffering a Common 


the Court 0 
Wards.Sandays Recovery. (b) 


Caſe. Co, g. 3. If a Deviſe be made of Land to A. B. and the Heirs Males 
part, 128. _ of his Body, and he hath Ifſue only a Daughter, who hath Iſſue 
a Son, the Son ſhall not take by this Devile : Or if ſuch Deviſe 

be made to himand the Heirs Females of his Body, and hehath 

Iſſue only a Son, who hath Iſſuea Daughter 3 ſhe ſhall not take 

e) Terms of by this Deviſe. (c) And here Note, t inpoiritof Enfails 
GEES De- thercis a Difference between Deviſes by Will and'Grants byDeed; 
=” de. plow, fOrif a Deviſe of Land be made to A. B. and tohis Heirs Males, 
414. by this Deviſe A. B. hath an Eſtate-Tail ; Otherwiſe it is if {uch 
a Limitation be made by Deed for if one by Deed give Land to 

another and his Heirs Males, by this the Donee hath a Fee-ſim- 

4)27.K.8.c.15 ple, and his Heirs General ſhall have it. (4) But if a Deviſe of 
Land be to A. B. and to the Eldeſt Heirs Females of his Body, by 

this Deviſe all his Daughters, and not one of them only ſhall 

_ ſup. have it. (e) And if a Man Deviſchis Land to his Wifefor life, 
_ and after to his own right Heirs Males, and he hath Iſſue Three 
Daughters, whereof one after his death hath a Son: In this 
Caſc, and by this Deviſe the next Collateral Heir Male of the 
Deviſor ,. and. not the Son of the Daugliter ſhall have the 


Trin.s. Jac, 
=o Land. (f 7 : ', EA 
Gurteis Caſe, If a Man Deviſchis Land to A. B. and to his, or to the Heirs 


Males, or Hcirs Females of his Body, or-of his Body begotten 3 
or.to him and his Tfucs Male, or'his Ifſues Female 3 ox to him 
and che Heirs Male of his Body begotteni\dn M; oz tobiny apd 
E. his Wife, and the Heirs Male, or-the Heirs! Female-of- ther 
Two Bodies begotten. 3 or to him and his Heirs, :if he ſhall baye 
,any Heirs of his Body, elſe that the Land ſhall revert 3 or to him 


and 
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and his Heirs if he ſhall have any Iſſue of his Body; or to him 
and the right Heirs Male of his Body; or to himand his Heirs; 
provided that it he die without Heirs of his Body, that then 
the Land ſhall revert; by all theſe and ſuch like Deviſes an Eſtate 
Tail may be Created of the Land fo Deviſed. (g) Likewiſe if e)Brown Rep. 
one Deviſe his Land in Dale to A. B. & ſemini ſuos by theſe 1P9"t-5-K.2, 
Words A. B. hath an Eſtate Tailz But if hefay, 1 give my Land P** 75: 
in Dale to A. B. & ſanguini ſvo;, it is ſaid, That by this Deviſe 
A. B. hath the Fee-ſimple of the Land. 
5. Suppoſe a Deviſe be made thus, viz. I give my Land in 
Dale to A. B. for lite, the Remainder to C. D. and E. his Wife, 
and their Children 3 or tothemand their Men-children 3 or to 
them and their Iflues; by theſe Deviſes ( if C. D. and E. his 
Wife have no Children at the Time of the Deviſe ) an Eftate 
Tail is Created; bur if they have any Children at the time of 
the Deviſe,then hereby is Creatcd an Eſtate for all their lives only 
in Joynt-tenancy. (b) þ) Sheaph. E- 
6, If one Deviſe his Land to his Wife for life, the Remain- |= he ng 
der to hig{$on 3 and if his Son die without Iſſue, not having a ** yy 
Son, that then it ſhall remain over; this is a good Eſtate Tail. 
(i) Likewiſe if Lands be Deviſed to A. B. and his Heirs Males, or 7} Brownl. 2. 
his Heirs Females, without ſaying | of his Body ] by this De- part. 270- 
vile A. B. hath an Eſtate Tail : But it ſuch a Limitation be by 
Deed, it is ſaid to be a Fee-ſimple. ( k,) &]Lir.Sedt.31, 
7. It one having, Two Sons Deviſe part of his Land to his - = 
Eldeſt Son and his Heirs,another part of his Land to his Young- ** *7 
eſt Son and his Heirs; andit either of themdye without Ifſue, 
that then the other ſhall be his Heir 3 by this Deviſe cither of 
them hath an Eſtate Tail, and no Fee-fimple. (7) But it one 
Deviſe his Land to his Eldeſt Son and his Heirs, and if hedye ab, Hom 
without Heirs of his Body. that it ſhall remain to his Youngeſt caſe, 
Son and His Heirs; by this Deviſe the E!deſt Son hath an Eſtate 
Tail, and the Youngeſt Son the Fee-fimple. (m) n) Adjudged 
$. If qneDeviſe his Land to his Son W.S. and if he marry,and Mich. g. Jac. 
have an Iflue Male begotten of the Body of his Wife, then that '%0ps Cale. 
Ifſue to have it; nl if hc have no Ifſne Male, then to others 
in Remainder; by this Deviſc it ſcems W. $. hath an Eſtate Tail to 
him and the Iſſues Male begotten of the Body of his Wife.(#)Alo »] Co0.9.127 
if one Deviſe Long-acre to A. and then ſay, Item Broad-acre toA. _ 
and the Heirs of his Body by this Deviſe he hath an Eſtate Tail 9/Triv.39-El. 
in both Acres. (0) 
9. If one Deviſc his Land to his Wite for years, the Remainder 
to his Younger Son and his Heirs, and if either of his Two Sons 
die without Iſſue, &e. that it ſhall remain to his Daughter and 
her Heirsz and the Younger Son die in the life Time of the Fa- 
G &g ther, 
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ther, andafter the Father dyeth : it ſeems by this Deviſe the El. 

p] Dyer. 122, der .Son ſhall have the Landin Tail. (p) Orif one Deviſe his 
Land to his Wife for lite, andafter to his Son, and if his Son die 

without Iſſue, having no Son, ( or having no Male ) that then 

it ſhall go toanother 3 by this Deviſe the Son hath an Eſtate Tail 

q] Adjudged to himand the Heirs Males of his Body. (q) Or if Lands be De. 
ym 7,0—_ viſed to Man and Woman unmarried.,and the Heirs of their Two 
> Io in/035 Bodies z or to the Husband of A. and Wife of B. and the Hcirs of 
r)Co.ſup, Lit, their Two Bodies; by theſe Deviſes are made Eſtates in Tail. (r) 
20. 26, Plow. . 1G. It Land be Deviſed to A. B.and the Heirs of his Body, 
35+ and. that if he dic it ſhall reman to C. D. by this Deviſe A. B. 
hath an Eſtate Tail, and the latter words do not qualihe the 

former but C. D. muſt attend the death of A. B. without Heirs 

| ofhis Body, before he ſhall have the Land. . (Cs) Alſoif Lands be 

7) Atjudged Deviſed to A. B.and the Heirs he ſhall have by C. his Wife 3 by 
) >. x this Deviſe A. B. hath a Fee-Tail, and not a Fee-ſimple.(t,) Like- 


ce Rb. C-. . ; omg 
r | Coo. ſup, Wiſe if one Deviſe Land tohis Sonand his Heirs, and that if his 


Lit, 26, Son dic within the Age of 21. Years, or without Iſſue, that the 
: Land ſhall remain over ; and the Sondyeth wichingge having 

z] Acjudged Ifſue 3 in this caſe, and by this Deviſe the Son hath an Eftate Tail; 

wliz.Sale per and [| Or Jin this place ſhall be taken for [| And ] (#) 

Gerard, 11. It a Man Deviſe his Land in this manner, v7z. I give 
Ihite-acre to my Son A. and his Heirs Black-acre to my Son B. 
and his Heirsz aud Greex-acre to my Son GC. and his Heirs 3 pro- 
vided that it all my aid Sons die without Iſſue of their Bodies, 
that then all my faid Lands ſhall! go to M. my Wite, and her 
Heirs by this Deviſe they have all of them Eſtates in Tail of 
their Land, and as it ſcems Croſs-Remainders to cither of them 

w] Mich: 18, Of the Landof cachother. (w) Alloit one Deviſe his Land to 

Jac. B. R, Gii- A. B.and if hedie without Iſſue Male of his Body, then that it 

berts caſe, {hall remain over to C. D. by- this Deviſe A. B. hath an Eſtate 

x }Coo.g.128. Tail. (x) 

12. If a Man having Ifſue Three Sons Deviſe his Lands in 
this manner, viz. Onepart to Two of his Sons in Tail, and a- 
nother part to. his Third Son in Tail; and that neither of them 
ſhall Sell his part, but that either of them ſhall be Heir to other ; 
by this Deviſe cither of them hath an Eſtate-Tail 3 and it one 
of them die without Iſſue, his part ſhall not revert to the Eldeſt, 

Jy] Lit, Broo. but ſhall remain to the other Son, forit is an implyed Remain- 

"8 der.(y) 

_i 13. If one Deviſe to A. B. that if he and the Heirs of his Body 
be not paid 20-/. Rent yearly, he and they ſhall diſtrain by. this 
Deviſe A. B, hath an Eſtate-Tail of this Rent. Alſoif a Man 
Deviſe his Mannor of D. to his Eldeſt Son, and alſo all his Lands 
in$. in Tail; in that caſe the Entail is limited for the Land "uy 

an 
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and ſhall not extend to the Mannor of D. But if the words had 

been { 1 Deviſe my Mannor of D. and all my Landsin S. to my 

Son in Tail, ] the Son had had an Eſtate Tail in both. (=) But +] Adjudged 
ſuppoſe a Man Deviſeth his Lands to his Wife for Life, the Re- 4-Eliz.Hugh. 
mainder to his Son in Tail; andif hedie without Ifſue the Land AÞ"i Deviſe, | 
to remain to A. B. and his Wife for their lives, aud after their de- 

ceaſes to their Children. In this Caſe the Court was divided, 

whether the Children of A. B. had an Eftatc in Tail, oronly an 

Eſtate for lite. Mich. 40. Eliz. in B. R,Goldesb. 138. 

One Deviſcd all his Lands to another,and the Heirs of his Body Hill. 14.Eli. 
iagaenen and after in the ſame Will Deviſed, That if the De. 4247 ale 
vilce die, the faid Lands ſhould remain to another in Fee. The = ——— 
Court held, That the Deviſee hath notwithſtanding an Eſtate ” 

Tail by the firſt words, and no Eſtate paſs'd by the laſt words. | 

One Deviſed his Land to W. his Son for Term of his Life,and = _ 
after his deceaſe to the Men-children of his Body; and incaſe caſe 1 og 4 
the ſaid W. dycd without any Man-child of his Body, that then 
the Land ſhould remain to another,. &c. The Teſtator dies; W, 
dies without Iſſue Male of his Body, &+c. and the Queſtion was 
What Eſtate he had 3 the Juſtices of the- Bench held, ' that he had 
an Eſtate to him and the Heirs Males ofhis Body. 

F. Sciſed of Land in Gavelkind had Three Sons, and Deviſed Mich. 13.Jae. 
part to one, part toanother, the other part to the Third, and if 5Pr& verl. 
either of them dyed without Ifſue, the other ſhould be his Heir, 2504. Mos. 
It was Adjudged an Entail in cachzand a Fee-ſimple by the words Ia 
[ Heir to other. ]JAnd ſo it was Adjudged Hil.32. Eliz. in Carters 
Caſe C.B. 

If a Deviſe be made to one and his Heirs, and in Caſe that he EM» 
hath Tſſue a Daughter, that ſhe ſhall have the Lands. If the De. tit.Deviſc-Lir, 
viſce hath Iſſue a Son and a Daughter, and die, the Son ſhall have K+ 
the Land;and although the Daughter afterwards take a Husband, 
and hath Iffue a Son, he ſhall not cjet the other. 
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CHAP. XL 


Certain Caſes in Law touching Deviſes of Land 
for Life only. 


I. A Deviſe of Land to one ( not ſaying, How long ) is an Eftate 
only for life, 

2, Power of Diſtraining Deviſed to ob ( without other words ) on 
Non-payment of a certain Anxual Sum, #4 only an Eſtate for 


e 

3 Thee of Land to one and bis Heir, ( inthe Singular Num- 
ber )_ or to one and his Children is but an Eſtate for life, 

4+ Several Inſtances of Law tonching Eftates only for Life by way 
of Deviſe, 

5. Several Inſtances of Eftates for Life by Implication, De- 
viſed. 

6..A Deviſe of Land toone thereby obliged to a preſent Payment 
Creates a Fee-ſimple , But if Payment be to Iſſue ont of the Pro« 
fits of the Land Deviſed, it makes only an Ejtate Tail. 

7. A Deviſc of an Eſtate for Life in Reverſion. 

8. A Deviſe of Two Eftates for Lives the one to ſome in Being, 
the other to others in Reverſion, 

9. A. Deviſe of Lands in Ele or Poſſe, Conditioned upon an An- 
nual Payment ta be made by the Deviſee, during bis or her life, 
which Deviſe is made by one in the Remainder in Fee, and not in 
Poſſeſſion, doth paſs an Eftate only for life. 

10. A Deviſe ( by general words ) of all a Mans Eftate, Mortga- 
ges, &c. may paſs ( as tothe Real ) no more than an Eftate for 
Life, and nat a Fee by Implication, 

11. The Law ever accommodates the Teftators words, whatever 
they be, ( as nigh as poſſible ) to his intent and meaning. 

_ | 

111. Gold. _ a Man Deviſcth his Land to A. B. and ſaynot how long, 

183. nor for what Time, by this Deviſe A. B. hath an Eſtate on- 

$) Co.ſup.Lit. 1, for Lifein the Land. . (a) But if a Man Deviſe his Land to A, 

RESTS 5 od bb all ns, without ſaying [ For ever; ] it hath been a 

$7.239. New _ A J 

Terms of Law. Queſtion whether he hath only an Eſtate tor Lite, as was held 

ric. Deviſe. by ſome; (b) or a Fee-limple, as hath been Armed by 0- 

£) Trin.2.Car, (org (c) 

we Dani's 2, In the latterpartof thelaſt Chapt. it was ſaid, That it was 

: an Eſtate Tail of the Rent, if one Deviſed to A. B. that if he and 

the Heirs of his Body be not paid 20 /. Rent yearly, he and they 
ſhall Jiſtraim. But now.if the Deviſe only be, That if A. B. be 


not 
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wot paid 20. 1. yearly, he ſhall diſtrain, &e. by this Deviſe A. B. 
hath only an Eſtate tor Life. Likewiſe if one deviſe a Rent of 
101. out of his Land to be paid quarterly, and ſay not how long, 
the Rent ſhall continue this is but an Eſtate in the Rent only for 4] Co.ſup.Lir. 
Life (4) 147.8. 85. 
3. If one Deviſe his Land to A. B. for his Life, orto him Brownl, 2, . 
( without any-more words) or to him and his Heir ( in the Sin. F* 74» 15 
gular Number, or to him.and his Children, ( he then having 
Children. ) By all theſe and ſuch like Deviſes A. B. hath only an e}] Firzh. D 
Eſtate for life in the thing Deviſed. (e) Andif one Deviſe, That yice. _ 
A. B. ſhall have and occupy his Land in D.(and fay not how long) 6. 16. Perk. 
by this Deviſe A. B. (hall have the Land (a5 aforeſaid) only for Sc. 577. 
life. (F) But If I Deviſe that A. B. ſhall enter into my Land, LI on 
Cand fay no more) by this Deviſe A. B. hath no Eftateatall, ,) mm 
but power to enter into the Land only. (g) 
4. A Man having a Son anda Daughter dies; Landsare De- 
viſed to the Daughter, and the Heirs Females of the Body of the 
Father 3 by this Deviſe the Daughter hath only an Eſtate for her 5] Coo. ſup. 
life ; for there is no ſuch perſon, for ſheis not Heir. (b) Like- M*+ 24- 
wiſe if one Deviſe his Land in D. unto A. B. for life, and after 
to the next right Heir, ( in the Singular Number ) and to his 
right Heirs for ever ; by this-Deviſe A. B. hath only an Eſtate for 
life. (5) Or if one Deviſe Land to A. B. for life, and after tothe *] C0- 1. 66. 
next Heir Male of A.B. and tothe Heirs Males of the Body of 
ſuch next Heir Male 3 by this Deviſe alſo A. B. hath but an E- 
ſtate only for life. © But if he Deviſe his Land to A. B. for his life, 
and after to the Heirs or to the right Heirs of A. B. by theſe De- 
viſes A. B. hath the Fee-fimple of the Land.And if it be to him 
for life, and after to his Heirs Males, then he hath an Eſtate Tail. 
Butif one Deviſe Land toF. G. and M. his Wife, and after their 
deccaſe (or the Remainder) to their Children, by this Devile, 
whether they have or have not Children at the time,F. G. and M. 
his Wife have Eſtates only for their lives (k ) +] Co.6. 16. 
5. If one Deviſchis Land to A. B. in Fee after the death of C. Goldwb. 138, 
D. ( being his Son and Heir apparent ) by this Deviſe C. D. hath _ 47-134- 
an Eftate for life by Implication 3 and till the Deviſe take effect, "33: 
the Law gives it to him by deſcent. The Law is the ame where 
one doth deviſe his Land to A. B. after the death of his Wife 3 by 
this Deviſe the Wife hath an Eftare for life by Implication. Like- 
wiſe if a Man Deviſe in this nuanner; I give my Goods to my 
Wife, and that aftcr her deceaſe my Son and Heir ſhall have the 
Houſe where the goods are it is held, That by this Deviſe the 
wife hath an Eftatefor tife in the Houſe by Impfication. Batif 
a Man Deviſe his Land to A. B. after the dedth of J. G.[ oy—_ 
ger to the Devifor?) it ſtems that by this Deviſe I. hath nv 
& tate 
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Eſtate at all by Implication, and that: this doth but ſet Forth the 
Tiaze when the Eltate of A. B. ſhall begin, and that the Intent of 
the Teltator is, That his Heir ſhall have it until that Time. (1) 
The Reaſon of the difference is, becauſe a Man is bound to pro- 
vide for his own, not ſo for a Stranger 3 and ſo the Law preſumes 
what Nature doth teach. 

6. It one Deviſchis Land in this manner, viz.I give my Land 
in D. to A. B, to the intent that withthe Profits thereof he thall 
bring up my Child or my Children; or to the intent that with 
the Prohts thereofhe ſhall pay to I. M. 101. or to the intent that 
out of the Profits thereot he ſhall pay yearly 101. By theſe. De- 
viſes A. B. hathonly an Eſtatefor lite, albeit the Payments to be 
made be greater than the Rents of the Land. Otherwiſe it is 
in caſe the Sum of Money is to be JRun preſently, and not appoint- 
ed to be paid out of the Profits of the Land 3 in. which caſe A.B. 
ſhould have a Fee-ſimplc in the Land. (m)) 

7. If the Father of A. be Tenant for lifeof Land, the Re- 
mainder to A. in Fee. And A. deviſe the Land to his Wife, 
Rendring for her natural life 5 /. to the right Heir of the Father 
of A. by this Deviſe the Wife of A. hath an Eſtate for life after 
the death of his Father. (#) 

$. Land was Deviſcd to Husband and Wife, and after their 
deceaſe to their Children, they then having Iſſue a Son and a 
Daughter. In this, caſe the Husband and Wife have but an E- 
ſtate for Term of their lives, the Remainder to their Children 
for life, and no Eſtate Tail; .for the intent of the Teſtator here 
ſhall be conftrucd according to the Rules of the Common Law 3 
and by the Common Law the Husband and Wife have but an E- 
ſtate for their lives, with a Remainder to their Children for their 
lives. (0) 

9. The Son Sciſed of a Remainder in Fee, after the death of 
his Father who was Tenant for life, deviſcd the ſame by theſe 
Words, viz. I Deviſc to D. my Wife the Lands whick T have, or 
may have in Reverſion, aftcr the death of my Father, paying 
therefore yearly during, her life, to the right Heirs of my Fa- 
ther 40 5. and dyed, his Father living: It was the Opinion of 
the Court; That no Eſtat: paſſed by this Deviſe , but for 
Term of the life of the wite, and that The ſhould not pay the 
40 5. until the Reverſion did fall after the death of the Fa- 
ther. (p) 

10. A. Sciſcd of divers Lands in A. B. and C, the Lands 
in C. being in him by Mortgage forfeited ; Deviſed the 
Lands in A. and B.: to ſeveral Perſons, and then adds 
this. Clauſe . in his Will : All the reſt of the Goods, Chat- 
tels ,. Leaſes, Eſtates , Mortgages , whereot he was TM 
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he' deviſed to his Wife, after his Debts and Legacies paid ; 
made his Wife his Executrix and dyed. The Wife entered 


into the Mortgaged Lands, and © deviſed it to the Deten- 
dant and his Hrirs, and dyed. The Qyeſtion was whether 


the Fee paſſed to the 'Wife by this Deviſe, by the Nameof 


all his Eitate , Mortgages, &+:, It was the Opinion of the 
whole Court; That an Eſtate for life only paſſed 'unto her 
and not 'a Fee by Implication -of -the general words in the 
Will. (4) 

11. Note, That there is a difference, when one Deviſeth 
his Term for life , the Remainder over, and when a Man 


on, or Uſe, or Profits of his Land: For in a Will the in- 
tent and meanitig of the Deviſor is to be obſerved, and 
the Law makes conftruftion of the Words to an{wers and 
 atisfe his inteat, and puts them into ſuch order that his 
Will ſhall rake. cet. And when a Man deviſeth his Leaſe 
to one for life , it is as much as to fay, He ſhall have fo 
many Years in it as he hall live and that if he dycth 
within the Term, that another ſhall have ir-for the *Reſi- 
due of the Years: And although at the beginning it is uncer- 
tain how may Years he ſhall live; yet when he dyeth, it is cer- 
tain how many Years hehath lived, and how many Years the 0- 


ther ſhall have; and fo by a ſubſequent AR all is made cer. 7 


tain. (r) 


A Mat made his Will in this manner. { Item, I give my Man- 


4) Trio. 10, 


Car, inB.R. 


Wilkinſons & 
Merrylands 
caſe. Cro, 1. 


Deviſeth the Land, or his Leaſe or Farm, or the Occupati- 3*3* | 


5 


Co.8.parr, 


in Man- 


nings caſe, 


Paſch, ;.Eliz. 


nor of Dale to my ſecond Son. Bem, T' give my Mannor of Moo. Rep.nu. 
Sale to my faid Son and his Heirs ] what Eſtate he had in the £53: 


Mannor of Dale was the Queſtion. It was held by Dyer, We. 
fron and Welch, That in the firſt he had but an Eſtate for life 
for that it is as much as toſay,; as if he would give his Marinor 
of Dale to him for his life; for that as much is included therein 
without ſaying [ His Heirs. ] And that [_ Item } ſeems a new 
Gift to a greater degree in the ſecond place to make amends for 
the other. Brown, e Contra, and that the | Item ] is a Conjun- 
tion Ovpulative, and that the word | Heirs | wat in the 
latter Clauſe extends t6 both the Mannors. Burt the Word 
{ Heirs ] were put in the Gift of the former Lands, 'it would be 
otherwile. Dyer it in the firſt place or Clauſe there were not 
any perſon named, but that the words were | Ttem, 1 give the 
Mannor of D. Item,I give the Mannor of'S. to I. K. and his Heirs, ] 


there and in that Caſe it would refer to both the Mannors. Paſch.17 Eli. 
W. C. by his Will Deviſed a-Mcfſuzye in thele words, viz. 7 Baber & ray- 

give to A. L. my Conſinthe Fee-ſimple of my Houſe; and after ber de- 9014s cale. 

ceaſe to W. ber Son. The Judges held, That A. L.had ari Eftane 3®derl. cafe. 


for 
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= life, and her Son a Feedſimple in Remainder; And {o it was 


Trin. 39.Eliz, R- D- Seiſed in Fee of a Houle, and Pofſels'd of Goods,made his 

Deacon verl, Will intheſe words, viz. The reft of my Goods, Lands, and Movea- 

Marſh. Moo. bles whatſoever, after my Debts, Legacies, and Funeralls paid, tomy 

Rep.nu.804. Three Children,T. T. and M. equally to be divided among ft them. And 
it was Adjudged, That they have an Eſtate only tor life in the 
Houle, and are Tenants.in Common, not Joynt-tenants., 
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CHA ÞP. XI 


Certain Caſes in the Law touching Dewviſes of 
Leaſes , or for a Term of Tears. 


1. Inwhas Caſe the Word [ Shall ]is taken for [ Should Jin De- 
viſe of a Term. ; 

2. A Deviſe of Lands for 9g: Tears, ' may be only for no more of 
that: Term, then the Iſine Male of the Deviſee ſhall con- 
11ne. 

3- The Deviſe of a Term to one and bis Heirs, ſhall go to the De- 
viſees Execators or Adminiſtrators, and not to bis Heirs. 

4+ Chattel-Leaſes and Leaſes for Tears paſs not by a Deviſe of 
all bs Lands and Tenements. 

5. By a Leaſe for Tears Deviſed for Life, doth paſs the whole 
Term yet #4 it not an Eftate for Life. 

6, The whole Intereſt of a Leſſee in bis Leaſe-Lands, doth paſ; 
by a Deviſe of his Leaſe, Term, Farm, Profits, Tenure, or 
Occupation theresf, as well as by any other word-. 

7. The Refidne of a Term, is as the Term it ſelf. 

$. A Man may Deviſe ſuch an Eftate by Will, which be canne; 
make by Ati Executed : Or he may Create an Intereſt by bis 
> which by Grant or Conveyance in bis life time he could nat 


0, 
9. That may be the Deviſe of a Leaſe for Tears in Law, which doth 
not ſeem to appear ſuch in Fat. 
1G. The whole Term,though not named,ſhall paſs by a Deviſe where 
no otber can paſs by Implication. 


1/FF one Deviſe his Land unto his Executors until his Son ſhall 

come unto the Ape of 21. Years, the Profits to be imploy- 
cd towards the performance of his Will; and when he ſhall come 
to that Age, that then his Son and his Heirs ſhall have it. By 


this Deviſc the Exccutors ſhall haye it until hc be of 21+ Jars of 
ge 5 
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Age 3 and if he die before that time the Executors ſhall alſo have 
it until the time heſhoxld have been 21, Years of Age, if he had 
lived ſo long; and the word [| $ball] in this caſe is taken for 
[. Should. } () Likewiſe if one Deviſe his Land to his Execu- «Co. 3. 20. 
tors for the payment of his Debts, and until his Debts be paid; 
by this Deviſe the Executors have but a Chattel, and an uncer- 
tain Intereſt, and they and their Executors ſhall hold it until the 5] Co.ſup.Lir. 
Debts be paid and no longer: (6) 4% 
2. If one Deviſe his Land to A. B. and the Heirs males of his 
Body for the Term of 99. Years; it ſeems that by this Deviſe 
A. B. hath but a Leaſe for ſo many Years, if the Heirs Males of 
his Body ſhall ſo long continue, and that for want of Iſſue Male 
the Term ot Years ſhall expixe. And in this caſe the Executor 
or. Adminiſtrator, not the Heirs Males of A. B. ſhall have it after c] Co, 10. in 
his death. (6) Ltonard Lo- 
3. If one poſſeſſed of a Term of Years, Deviſe the ſame to *** calc» 87- 
another and his Heirs, or his Heirs Male 3 by this-Deviſe the Ex- * * 
ecutors or Adminiſtrators, not the Heirs of the Legatce ſhall 
haveit. -(4) So that if a Leſſee for Years of Land Deviſc all his 4] Co. 10. 46. 
Intereſt thercin-to his Wife, if ſhe live ſo long, and after her death L«mpets cate. 
if any part of -the Term be to come, Deviſe the ſame to A. B, ?<iK-558-556. 
his Son, and to the Heirs of his Body in this Caſe, and by this 
Deviſe the Executors or Adminiſtrators of A. B. and not his Heirs 
ſhall have it. 
4- It a Man Deviſe all his Lands and Tenements in D. yet 
Leaſes for Years do not paſs by theſe words; for by Lands and 
Tenements is intended Frank-tenements or Free-hold, and not 
Chattels. (e) t ) Broo, Abr. 
5- If one hath a Leaſefor Years of Land, and Deviſe it to A, © P*ne- ms 
B. tor life by this Devile the whole Term is Deviſed, and A. B. _ 
ſhall have the whole Term it he live (o long , and yet A. B. ſhall 
not have an Eſtate for lite by this D:viſe. So likewiſe the Law 
ſees to be the ſame upon a Grant by Deed madein that manner. #1c,,, 55.85 
(f) And if a Man poſſeſſed of a Term of Years of Land Deviſe :3,Plow.420. 
his Term or his Leaſe, or the Land it (elf by a Deviſe, in cither of g } Brownl, 
theſe words the whole Term doth pals. (g) A Term of Years is ReP.1.Part 41, 
Deviſed to the Church-wardens ot the Church of D. and to their ow = _ 
Succeſſors : This is not goud 3 but tor Goods fo Deviſed the Law b)Dyer's Kead- 
is otherwiſe, (þ) A Man who hatha Term, Deviſeth the Land ings on Stat. 
to one and his Heirs; the Deviſee dyeth, and hath Executors 9 #-SeR. 
his Hcirs ſhall have the Land, and not his Executors : The Law | ho ib.6.7 
is otherwiſe, if the entire Term were fo Devilſcd. (i) IT 
6. If a Leſſee Deviſe his Leaſe, or his Term, or his 
Farm, or his Profits, Tenure or Occupation thereof 3 by ci- 
ther of theſe Deviſcs, his whole Leaſe and all his Intereſt in the 
H h Land 
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&) Dyer122. Land is bequeathed as well as by any other form of words, (4) 


33.128.Co.1. 
$3-5.42.& Dy- 


cr. 4. 33+ 
{ \Plow, $24- 


»\Ce.?,part 
.Math.Man- 


nigs caſc, 


zJTrin.17.Jac 


C, B. Blac 
burns caſe 


Hutton. 36. Leaſe, (#) 


But if a Man Dcvifc his Land only for ſo many Years as his Exec. 
cutor ſhall name, it ſcems this Deviſe is not good, (1) Yet if it 
be for ſo many Years as A. B. ſhall name, and he name a certain 
Numberof Years in the Teſtators Lite Time, this is a good De- 
vilc. 

7, A Man poſſeſſed of a Termof Years, may Deviſe allt he 
Reſidue of that Term of Ycars that ſhall be to come at the Time 
of his death. And it a Tdtator having only a Term of Years 
in certain Lands, doth Deviſe the ſaid Land to A. B. and doth 
not ſay for what Time 3 it ſeems that by this Devile the whole 
Term is deviſed, unlcls the Teſtators Intent doth appear to be 
othcrwile, 

8. A Man poſſeſſed of a Termfor 40, Years, by his Will De. 
viſeth the ſame tol. S. after the death of his Wite 3 and that the 
Wite ſhould enjoy it during her life 3 and that I. S. ſhould neither 
Deviſe it nor Sell it, but leave it todeſcend to his Son; and in 
the mean Time my Will is, That my Wife ſhall have the uſe there. 
of during her life, yielding 10 /. Yearly to 1. S. during her lite at 
Two Feaſts, and made his Wife Executrix and dyed. The Wife 
entered, and paid the 10 4. Yearly according, to the Will. In 
this Caſe Three Points are Reſolved. (1) Thatl. $. doth not 
take by way of Remainder, but by way of Executory Deviſe : 
And a Man may Deviſe ſuch an Eſtate by his Will, which he can- 
not make by Act executed. And that the Cafe is no more but 
this, That after the death of I. S. the Wite ſhould have the Re- 
fidue of the Term. (2) The Deviſcis good, being but a Chat- 
tel, which may veſt and deveſt at the pleaſure of the Devi- 
ſor. (3) That there is no difference when cne Deviſcth his 
Term , the Remainder over; and when a Man Deviſcth his 
Land, or his Leaſe, or the Uſe, or Occupation, or the Profits 
of his Land; That a Man by his Will may Create an Intereſt, 
which by Grant or Conveyance he cannot Create in his lite 
Time. (m) 

g. A. Deviſed his Lands to his Daughter and her Heirs, when 
ſhe came to the Age of 18. Years, and that the Wite ſhould take 
the Profits of the Land to her We, without any accompt to be 
made, until the Daughter come to 18. Years, and made his Wife 
his Exccutrix, and dyed; provided the Wife ſhould pay the old 
Rents , and find the Daughtcr at School; the Wite enters, 
proves the Will, takes Husband, and dyes : It was foundthat all 
the Conditions were performed, and that the Daughter was 
within the Age of 18. Years. It was Reſolved in this Caſe, 


That it was a Term for Ycars in the Witc, and a good 
Ic. A 
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10. A Man was Leſſeefor 46. Years of a Houſe, and by his 
Will gave the Houſe to I.S. without limiting any Eſtate, That 
he ſhonld have in it. It was the Opinion of the Court, That 
he ſhould have the whole; tor no other Eſtate in the Houſe ei. 
ther for Life, or at Will, ſhall paſs by Implication, or for one 
Year or Years and therefore the whole ſhall paſs to the De- o]Mich. 14.41. 
viſce. (0) . Dyer. 307. 

A Man poſſeſſed of a Term of Years, Deviſed the ſame in theſe 414rr/Rep. 

words,viz-| The reſidue of my Goods, Moveable and Immoveable 1 give ci 295, 
80 my Son John ,ybom I make my Exe-ntor,and to bim I give my whole 
Tears that I bave in my Farm of M. and if be die, Five it to my 
Dawghters. ] John the Executor and Deviſee proveth the Wil, 
claiming the Leaſe according to the Will, and dycth Inteftate : 
His Adminiftrator for good Confideration Selleth the Leaſe that 
remains. Whence the doubt or Queſtion was,whether the Dangh- 
ters or the Athignee ſhould have the Leaſe ? The Caſe was referr'd 
to the Two Chict Juſtices, and Juſtice Walmeſley, who all agreed, 
That the Affignee ſhould enjoy the Leafe, and not the Daughters. 
Q. Whether a Deviſe to them in ſuch manner be void ? 

One made a Leaſe for lite, after Leaſed the ſam2 to A. for gg, Mich.q4,&4g. 

Years if he ſo long lived, to Commence after the deceaſe of the —_ 
Leſſce for life. And it A. dyed during the ſaid Termof gg. Years, wat 2 caſe 
or the Leaſe otherwiſe determined, and after the death of the Yelv. Rep. 
Leſſee for life, then the Leſſor granted for him and his Heirs, 
that the Land ſhould remain to the Executors of A. for 20. Years. 
Leſſee for life dyes. A. Leaſed for 20. Years Rendring Rent, and 
dyes Inteſtate. B. takes his Adminiſtration, and brings Action 
of Debt for the Rent. It was Adjudged, That it dothnot lye. 
for it ſeem'd to Gaxdy and Telverton, That the Contingent of 20. 
Years was never Veſted in A. But if A. had made Executors, 
he might take by way of Purchaſe, ( Executors being in name of 
Purchaſe: As in Crawmers Cale. 14. Eliz. Dyer.) But if it had 
been limited to the Exccutors for Payment of the Debts of A. 
or the like, then by the intent appareut there would be an Inte- 
reſt in A. and in the Executor tor the uſe of A. as Popham and 
Fenner agreed in point of Law as to an Action of Deht. 

A Man made his Will ia this manner, viz. [_ have made s Laaſe Trin. 3. Eliz. 
for 21. Tears to I. S. paying but 20 5. Rent. | And it was held, That M®- Rep. nv. 
it was a good Leaſe by the Will. For that Word {_ Thave ] ſhall be **7* 
taken in the Preſent Tenſe, as is the word { Dedi Jin a Deed of 
Feofmcut. 

A Man Sciled of a Mannor, part in Demeſaes,and part in Leaſe _ . 
upon Rent Suit and Service. Deviſed by his Teſtament to his = -Ed.6. 
Wife during her life all his Lands in Demefnes, and alfo bythe — ue 
ſame Teſtament did Deviſc m_ all his Services and high Rents 

2 tor 
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for 15. Years; and further by the ſame Teſtament did Deviſe all 
his Mannor to another after the death of his Wife. And it was 
Agreed by all the Juſtices, That the laſt Deviſe took not erfe& 
for any part of the Mannor till after the death of the Wife and 
that the Heir after the Expiration of the 15. Years, and during 
the Wives life ſhall have the Services and Chicf Rents. 

Mich.s.Jac.B. If a Man poſſeſſed of aLeaſe for Years of Land, Dvviſe the 
—whper © Came to one hr Life, the Remainder to another -although the 
ford Roll.Abr, firſt Deviſce hath the whole Eſtate or Termin him, and no Re» 
tir. Deviſe. mainder can depend thereon at. Common Law, yet it is a good 
Deviſe to the ſecond Devilce by way of-an.Executory D2vilſe. 
11.H.4.84.Tr. Tf certain Lands be Deviſcd toone, he cannot take t with 
O——_— out thedelivery of the,Executor.. Or it a Man be poſſtſs'd of a 
monds & Buſ- Leaſe for Years of Land, and Deviſe the ſame to another, the De. 
kin lit. Trin, viſce cannot have it, or-enter upon it without the Executors or 


9.EliZ.B.R. Adminiſtrators Conſent.. 
KoLibid.lit.a. nuſtra - 


C.H'A P XIIL 


Law-Caſes touching Dewviſes of Rewverſions or 


Remainders. 


1. What Deviſe of a Reverſion is good, ang what Remainder may 
be Deviſed. 

2. As the Limitation, ſo the Deviſe of a Remainder after a Fee; is 
void, 

3. In what Caſethe Deviſe of a Remainder of a Chattel-real, may 
be void. 

4. The Deviſe of a void Limitation, is a void Deviſe; 

5. A Deviſe in Remainder of Goods, is void. 

6. In what Caſe the Deviſe of a Remainder over in Fee, after Leaſe 
for Life made by Executors, is void. 

7. The Difference between a Remainder Entail d by Deviſe, and 
Entaif & by Deed. © 

8. A Remainder Deviſed to a Church, accrews to the Parſon of 

. thatChurch, 

9. A Refuſal in one to take by a Deviſe, ſhall not prejudice another 
in ion or Remainder. - 

10. How the Deviſors Daughters Iſſue ( without naming ber ) 
ſhall have the Deviſed 'Remainder before the Iſine of bis 
Sons. . 

14. A Termer of a 100. Tears to come, Deviſeth it to one for Life, 
the Remainder over, it is a void Remainder, = 

I 2, 
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12. A Deviſe of a Remainder in Fee after a Leaſe, which Deviſe 

is made by bim in Remainder, ir a void Deviſe, if the Leſſor Re- 
enter. 

13. Several C aſes, wherein be m Remainder 
mainder. 

14- Fee-ſimple\Deviſed to one, the Remainder cannot be Deviſed 
to another, albeit the firſt Deviſe were but Conditional. 

15. A Term of Tears by way of Remainder is Deviſable ; but a 
Deviſe by way of Entail with Remainder over, is void. 

16, Leſſor may Deviſe the Reverſion of Land for Life, notwith- 
ſtanding a Feoſment in Fee. 

19. Remainder of a Rent-charge in Fee, maybe Deviſed to one, 
where the Land, ont of which the Rent doth ariſe, is Deviſed to 
another. 

1$. A Deviſe may be good for the Reverſion of a Term, where not 
for the Rent. 

19. The Deviſe of a Remainder may be good, where yet an Eftate 
Tail ſhall precede. 

20. He in Remainder ſhall take preſently, where the Deviſce for 
Life is incapable of raking by Deviſe. 

21, Though a Man cannot Deviſe to himſelf, yet he may Deviſe a 

Remainder to bis own right Heirs. 

22. A Man may Deviſe a Reverſion by the Name of all bis Inhberi- 
tance or Hereditaments. 

23. Deviſes of Remainders to the next of Blood. 

24. Where the Deviſe of a Remainder after the Remainder, make: 
the former Remainder but an Eſtate for Life. 


may Deviſe his Re- 


1.1 F a Man Deviſe his Land to B. C. for life, the Remainder to 
. thenext of- Kin, or next of Blood of B. C. this isa good 
Deviſe of a Remainder. (a( Orit a Leffor Difſeiſeth his Leſſee 


for life, and makes a Leaſe for life to another for Term: of lite of 


the firſt Leſſee, the Remainder over in Fee 3 though the firſt 
Leſſee enters, yet he-in the Remainder may Deviſe his Remain- 
der. (6 

2, (48 Deviſe his Lands to A. (o as he render 20 5. per annum 
to B. and if hefail thereot, then his Eſtate to ceaſc, and to remain 
to B, this Deviſc is good, but the Limitation of the Remainder 
is void, becauſe a Remainder cannot be limited after a Fee. (c) 
Therefore if a Man makes a Leaſe for Years upon Condition,that 
if. the Leſſor diſturb the Leſſee within the Term, that the Leſſee 
ſhall have the Fee, and maketh Livery accordingly, andafter the 
Leſſor doth diſturb the Leſſee for Kent, where none is in arrear 
and after Deviſcth his Reverſion, this Deviſe is not good. (d) 


3. A 


« )Firzh, 
Deviſe. 27, 
Plow. $23- 
Perk.Se&. $09 


$10. Broo, 


Corporar.4s. 


b \Dyer. in Str. 
of Wills. 22. 
34.H 8.Sc&, 


4 \Dyer. Rrad- 
ings in Stat. of © 
Wills.SeA.8.- 
$. 4. 


et)Trin.22.H, 
8, Dyer. 7. 


/\s.Eliz.Dyer 
254, Plow, 
Com, 190, 


£] Trin. 17. 
Car. in C. B, 
Marſh, 106. 


_ ersRead, 
i ſup. Se, 
3-$.2.& 5, 


7 ] Dyer, Tbid, 


$23. 
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# A Man poſſeſſed of a Term for 40. Yeurs, Deviſed that his 
Eldeſt Daughter ſhould have the ſame to her, an4 che Heirs of 
her Body, the Remainder, it ſhe dycd wichout Iffuc Within the 
Term, to C. his ſecond Daughter in Tail. The Eldeſt Daugh- 
ter took Husband, and dyed within the Term without Ifſue : Her 
Husband Sold the Term. It was the Opinion of the Court, That 
his Sale thercot was good, and that the younger Daughter had 
no Remedy for it, ule it was a void Remainder, being of 
a Term, which was a Chattel-real, and fois to go to the Huſ- 
band. (e) 

4. A Leaſe was made to A. for 41. Yearsit heſhould fo long 
live, and if he dyed within the (aid Term, that then his Wite 
ſhould have it for the Reſidue of the (aid Years. It was held, 
That the limitation to the Wife in Remainder was void z for that 
the Term ended by the death of A. and then there was no Reſidue 
to remain tohis Wife. (f) 

5. A Man poſleſſed of certain Goods, Deviſed them by his 
Will to his Wife for life, and after her deceaſe to I. $. and dycd : 
L. S. in the life time of the Witc, did Commence Suit in a Court 
of Equity, there to ſecure his Intereſt in Remainder. A Pro- 
hibition was granted in this Caſe; and the Reaſon was, becauſe 
a Deviſc in Remainder of Goods was void, and therefore no Re- 
medy in Equity, for Equitas ſequitrr Legem. It was agreed, 
That a Deviſe of the Uſe and Occupation of Lands, is a Deviſe 
of the Land it ſelf, but not ſo of Goods; for one may have the 
Occupation of them, and another the Intereſt in them. (g) 

6. Suppoſe a Man Devileth a Reverfion, depending npon an 
Eſtate for life, to the Parſon of D. and to his Succeſſors; if the 
Parſon die, and afrer a new Parſon be made, and the particular 
Tenant die alſo, the new Parſon ſhall have it. Alſo if a Man 
Deviſe Land to one for Termot life, the Remainder over in Fee, 
and the Deviſce for lite refuſe, yet he in the Remainder may enter; 
but if the Will were, That the Executors ſhall make a Leaſc for 
life, the Remainder over in Fee, and they offer to make a Leaſe 
accordingly, and the Leſſee retuſeth,he in the Remainder ſhall not 
have the Remainder, /b) 

7. 1.S. hath iſſue Two Sons, and dycth; the Elder hath Iſſue 
a Daughter who hath Ifſue a Son, anddycth. Land is given by 
Teſtament to one for lite, the Remainder to the next Malc of the 
Body of 1. S. begotten; the ſecond Son of I. $. ſhall have the 
Land, and not the Son of the Daughter 3 It would be otherwiſe 


. if the Remainder were {o Entail'd by Deed. (j) 


$. 1f Land be Deviſcd to one for lite, the Remainder to the 
Church of D. the Parſon of the ſaid Church ſhall have it. (k )JAnd 
if a Man w4lleth that after 2G. ycars after the death of the De- 
viſor 
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viſor T. S. ſhall have the Land in Feez the Heir of the Deviſor 
_ have the Land during the Term, and not the Execu. y Dyer. Ibid. 
tor. (/ + 24+ 
9. : Man Deviſeth his Land to his Daughter and Heir,being a 
Feme Covert, and to the Heirs of the Woman, the Reverſian o« 
ver in Fee, and dyeth; the Husband refuſeth to take by the De. 
viſe, he in the Remainder enterethz he ſhall retain the Land 
during the lives ofthe Husband and Wife 3 but after their deceaſe 
he Iflue of the Wife may enter upon him. (m) # ibid. $.22. 
10. A Man Sciſed of Land in Fee, hath Iſſue Two Sons and a 
Daughter z the Father Deviſech the Land to his Wife for Term 
of lik, the Remainder propinquioribus de ſanguine puerorum of 
the Deviſorz. the Daughter hath Iſſue and dyeth 3 the Hue 
of the Daughter ſhall have this Remainder; and alth 
that the Sons have Iſſue after, yet their Iſſue ſhall not have 
it. (n) z )lbid,$:23- 
11. A Man hatha Termof a Handred Years to core, and he 
Deviſeth this to one for Term of life, the Remainder over to L.S. 
this isa void Remainder 3 it were otherwiſe if the Deviſe were, 
that the Deviſce ſhall have the Occupation of the Land duriny 
his life, the Remainder over. (0) o)lbid.Se&.4. 
12. A Leaſe is made for life, the Remainder over in Fee, re- $: 10, 
ſerving Rent by Indenture, and for default of Payment, that jr 
ſhall be Lawful for the Leffor to enter and detain during the life 
of the Leſſee; he Re-enters for the Rent Arrear;, hein the Re- 
mainder Deviſeth the Remainder 3, ſuch Deviſe of the Renainder 
is void (p) plbid.SeR.8. 

13. If Land be given to Two Perſons, Habgndam to the one 5: © 
for fi and after his deceaſe to the other in Fee 3 he that hath 
the Fee may Deviſc his Reverfion thereof, (9) Likewiſe if Land 9)lbid.$.10. 
be given to one for lite, and that after his death it (hall deſcend 
to1. $ in Fee, he may Deviſe this Remainder. (r) Or if a Leaſe 7JIbid.s$.12. 
be made dummodo ſolverit 10 l. to the Lefſor tor his life, he may 
Deviſe the Reverſion, with the Rent. Or if a Leaſe be made to 
an Infant or Feme-ſole for life, the Remainder in Fee, and the 
Infans at his tull Age, or the Feme attcr Coverture diſagree 3 he 
in Remainder may Devilc his Remainder. (-) 

14. If the Fee-ſimple of Land be D-viſed to one, the Remain- 
der cannot be Deviſed to another, albeit the firſt Deviſc be but 
Conditional. . And therefore if a Man D-vile his Land to A. B. 
in. Fee, ſo that he pay 100. to C. D. And it hefail, that thenit 
ſhall rewain to C. D. and his Heirs; this Remainder to C. D. is 
void; for upon the Failure of Payment by A. B. the ſaid C. D. may 
not enter, and have the Land, but the Deviſors next Heir. Like- 


wilc if Land be Deviſed to F. G. and his Heirs,and it he die with- 
out 


NIHid.s. 16, 
18. 
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out Heirs, that then it ſhall remain to 1. M. and his Heirs, this is a 
void remainder, 

15. A Man may Deviſe a Term of Years by way of Re- 
mainder, and the firſt Deviſee cannot hinder the ſecond of the 

t)Co. 8. 9g. Remnant of the Term. (#) But yet a Man poſſeſſed of a Term 
Plo.519. $46, of Years cannot Entail it by his Will: And therefore it a Man 
$16, 5$39-& Deviſe his Term to A. B. aud his Heirs, or to him and the Heirs 
Dyer. 277- of his Body, or tv him and his Iſſac, the Remainder to B. C. this 
4) Co. 10, 87, R<mainder is void, and the Devilc is good for the whole Term of 
2. Paſch, 19, Years to AB, and his Executors. («) 

ac,B,R.Chiid 16. A Man Sciſcd of Two Acres in ſeveral Towns in one Coun. 
veri, Baily. ty ( that is) of the one for life, and of the other in Feez and 
maketh a Feotment by Deed of all his Landsin the ſame County, 
and makes Livery in the Acre in Fee in the name ot both; the 
Leſſor ( notwithftanding this ) may Deviſe the Reverſion of the 

of a Acretor life. (w) 
—rPp "x 17. If a Man grants a Rent-charge out of Lands deviſable to 
: one for life, the Remainder over to theGrantor and his rightHeirs, 
and after the Grantor Deviſe the Land toa Stranger in Fee and 
die, the Heir of the Deviſor may Deviſe the Remainder of the 

&/Ibid.$.21. Rent in Fee. (x) 

18. A Leaſe for Term of 100. Years is made to a Biſhop and 
his Succeſſorsz he maketh a Leaſe for life, Rendring Rent tohim 
and his Succeſſors , and after he Deviſeth the Reverſion with the 

Rent in Fee; this is a good Deviſe forthe Reverſhon, but not for 

1) Ibid. $25. theRent. (y) 

19. If a Man having Two Sons and a Daughter Deviſe his 
Land to his Wife for Seven Years, the Remainder to his Young- 
er Son and his Heirs, and if cither of the ſaid Two Sons dic 
without Iſſue of their Bodies, the Remainder to the Daughter 
and her Heirs, and the Younger Son dic in the lite Time of the 
Father, and after the Father dic in this caſe and by this "Dovile 
the Daughter hath a good Remainder 3 but it .ſeems rhe 
Elder Son hath firſt an Eftate Tail by the Intent of the 'De- 

;)Dyer.122. viſor. (z) 

20, It Land be Deviſed to A. for life, the Remainder to B. for 
life, the Remainder to 1. S. in Fee, in this Caſe ( if B. bEa Per- 
ſon incapable of a Deviſc) then heia the Remainder in Fee ſhall 
take preſently after the firit Eſtate for like ended. And it the De- 

a) Perk. Sc&. vile be to a Perſon incapable for life, the Remainder to 1.S. in Fee, 
$76. 5$7. then ſhall I.S. takepreſently..'(«) 

21. It a Man Deviſchis Land to two perſons by name,and the 
Heirs of either of their Two Bodies, and for default of ſuch Iſſue 
the Remainder to the right Hcirs of the Deviſor z after the De+ 
viſors death one of the ſaid Devices dics without Ifſue, the _ 

Devilce 
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Deviſce hath Iſſue and dyeth. In this Caſe and by this Deviſc 

the iſſue of ſuch ſurviving Deviſce ſhall have a Moity and no more 

of the Land. (b) $5] Dyer. 326. 
22. A Leaſe is madetol. S. for the Term of the life of 1. N, 

the Remainder to the ſame I. N. for Term of life of the aid I. S, 

— I. N. in Remainder releaſeth all his right to the faid I. $. and 

_ In this Gaſe the Leſſor may Deviſe the Reverfion. And 

if a Man who hath a Reverſion Devifeth this Reverſion by the 

name of all his Inheritance or Hereditaments in D. it is a good yer. Sr. 

Deviſe. (c} ills. SeR. 8. 
23. If a Man having Iſſue Three Sous, A. B. andC. doth De. 5 35+ 3% 

viſe his Land to C. the Remainder to the next of Blood to the 

Teſtator : In this Caſe and by this Deviſe A. ſhall have the Land 

after the death of C. as the next of Blood. Likewiſe if a Man 

baving Four —_—_— Deviſe his Land to the Youngeſt in 

Tail, the Remainder to the next of Blood 3 by this Deviſe the 

Eldeſt Daughter, and not all the reſt ſhall have the Land after the 

Eſtate Tail. Alſo if a Man hath Two Sons and a Daughter, 

who hath Two Daughters, Deviſe his Land toa Stranger for lite, 

the Remainder to his ſecond Son for life, the Remainder in Fee 

to the next of Blood to his Son; in this Caſe it the Eldeſt Son 

die without Iſſue, the Daughter and her Daughters ſhall have 4] Firzh. De- 

the Land. (4) viſe 9. Perk. 
24. If Land be Deviſed to A. for life, the Remainder to B. S<&. 5c8. 

and the Heirs of his Body, the Remainder to C. D. and his Wife, 

and after to their Children z by this Deviſe C.D. and his Wife have 

Eltates for their Lives only,- and their Children after them Eftates 

for their Lives Joyntly. And albeit they have no Children at the 

Time, yet every Child they ſhall have after may take by way of 7\Co.ſup.Lir. 

Remainder, (c) , Broo. tir. 
If one Deviſe his Landin this manner, viz. I give my Land Tail.21.&Co. 

to A. in Fee-ſimple, after his deceaſe to B. his Son, whois his - ap _ 

Heir apparent. By this Deviſe A. hath an Eſtate for life firſt, the * "= 

Remainder to his Son for his lite, the Remainder to the Heir of 

A. in Fee-ſimple. (f) /] Dyer. 257 
One Deviſed his Land to 1.S. from Michaelmas following for Paicn.44 _ 

five Years, Remainder after the Plaintiff and his Heirs: He - - = " 

dyed before Michaelmas. The Queſtion was, Whether this were © _ 

a good Remainder ? Becauſe it could not enure inſtantly by his 

death; for it may not begin until the particular Eſtate, which 

was not to begin till after Michaelmas, and a Freehold cannot be 

in Expectancy. But all the Court held, That it very well might 

Expet; For in Caſe of a Deviſe, the Free-hold in the mean 

Tinie ſhall deſcend to the Heir, and veſtin him. Wherefore 

without Argument it was Adjudged accordingly, and that the 

Remainder was good. Ii If 
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Mich. $.Jac.B. If one Deviſe « Perſonal Ghatgel toone forlife, the Remainder 
per.Cur hl over to another, it is a void Remainder. 

_ _—_— If a Man Deviſe a Term to one for life, the Remainden toa- 
7.b Mich.13, nether for life, with divers Remaingders over: The Executors 
ac, B. R. per Cpnſent to the firſt Deviſce, will be a Conſcat a5 toall rhe other 

Dodridgt Roll, gomainders.. Or in Caſe a Man Devilc a4 Term toone, anda 

ibid, Rent thence iſſuing to another, and dies, the gy: Cons 

ſent to the Deviſc of the Texm, isan, Aﬀent. allo a5 tothe Rene. 
If an Eſtate be: given to the Husband and Wite, andthe Heirs. 
23. AK jo.Co- of their Two Boles. the Remainder to the right Hejrs of the 


-_ _ I, Husband, he may Deviſe that Remainder to his Wite, 


lit, F, 


| — ——— 


CH AP. XIV. 


Touching Deviſes of Lands withLimitations,and' 
upon Condition, 


1. The Condition of a Deviſe of Land not written in the Tefhators 
Life Time, makgs the whole Deviſe as void, as if dhe Deviſe it 
ſelf bad not been written. 

2. A Fee-ſimple of Remainder upon Condition by way of Deviſo, 

3« In what Caſe the Executors of a ſubſtituted Deviſoe cannot claim 
the Lands Deviſed under Limitations, 

4« A Condition or Limitation may not continue a Deviſed Eftate 
for part, and defeat it for the reſidue. 

5. In what Cafe the word | Paying ſhall be conflyned only as a 
Limitation, and not as a Condition. 

6, Not he in Remainder, but the Heir, ſhall takg the advantage of 
a Condition broken, annexed to a Deviſe of Lands. 

7. A Condition or Proviſo contrary to Law is a void Condition. 

8, The Heir may enter upon a breach of Condition, notwithtandi 
a failure of ſomewhat that ought to bave been dene by « Thirs 
Perſon. 

9. The Heir may not enter, where it js but a Limitation and #0t a 

Condition. 

IC. If the Condition be, That a Leſſee ſhall not Demiſe the Premi- 
ſes for above one Tear, and be Deviſe the Premiſes, it is a breach 
of the Condition. 

11. Lands Deviſed upon Condition of ſuperſtition Uſes,are veſted 


in the Crown. 


- 7 a Man give order for the writing a Deviſe of his Land 
to A. B. upon Condition; and the Deviſe to him be accor- 


ding)y written, but the Teltator dyeth before the writing of the 
| Condi 
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Condition y in this Cafe the whole Deviſe to A. B. is void.'(s) «] Brownl, 
And as in thecaſe of Goods and Chattels conditionally bequeath- Rep-1, part44, 
ed, the Exccutor fhall keep the Thing until the Condition be 

, and after the Condition broken ſhall take advantage 
thereof: So in Caſe of Lands Conditionally deviſed to one and his 
Heirs for ever, or for life, the Heir of the Deviſor ſhall keep the 
Land till che contingent Condition happen to take effect. 

2, It one Deviſe Land of the value of 100 1. per annum to A. 

for life, the Remainder to B. paying 50 /. to C. by this Deviſe B. 
ſhall have the Fee-ſimple of the Remainder upon Condition. 

3. If one Deviſe his Land to his Wife for her life, and if the 
live till his Son come to the Age of 25. Years,that then he ſhall 
have the Land, and if ſhe Sekulbreb comer to that Age, that 

then A. B. ſhall have it cill his Son come to that Age. A. B. dies 
before the Wife, and after ſhe dies before the Son comes to the 
Age of 25. Years. [n this Caſe the Executors of A. B. ſhall not 
have the Land till the Son comes to the Age of 25. Years.((b) $1) Goldeb.64. 

4+ A: Sceiſed of Lands in Fec;had Iſſue Six Sons and — ht 
ter, and Deviſcd the faid Lands to I. S. for go. Years, it thefſaid 

L. S. and G. his Wife, or any of them ſhould fo long live, the Re- 
mainder to P. his Eldcſt Son, and the Heirs Male ot his Body, 
the Remainder to theſe other Sons, the Remainder to his Daugh- 
ter. Provided that if the ſaid P. his Son, or any of the 
Sons of the ſaid Deviſor, or any of the Heirs Males of their 
Body, ſhould endeavour by any Act to Alien, Bargain, or 
Diſcontinue, then after ſuch Attempt or Endeavour, and betore 
any ſuch Bargain, Sale, &c. were Executed, that the Eftare of 
ſuch perſon attempting, &c. ſhould ceaſe, as if he were natural- 
ly dead 3 and that then the Premiſes ſhould delcend, remain, and 

come to ſuch perſon to whom the ſame ought to come,remain,and 
be, by the intent and meaning of his Will, and dyed. P. Levy- 

ed a Fine of the Lands, he in the next Remainder entered, and 
claimed the Reverſion by force of the Deviſe. It was Adjudg- 

ed in this Caſe, That the Conuzece had the Reveriion in him, 

and might maintain an Action of walſt, becauſe the Proviſo of 
Reſtraint in the Will of A. was void and repugnant to Law 

and a Provifo, Condition or Limitation ought to detcat the 

whole Eftate 3 and it cannot continue it for part, and defeat it for © JW. 37.EL. 

the Refidue. (c) = Re 

5. A Copy-holder of Lands in Borough-Engliſh having Three Ly a oj 

Sons and one Daughter, Deviſeth his Lands to his Eldeſt Son, : 

paying to his Daughter and every one of his other Sons Five 

Pounds within Two Years, and ſurrendred to the uſe of his Will 

The E!deft Son was admitted, and did not pay the Five Pounds 

within Two Years. In this Caſe it was Reſolved, (1) That al- 

Ii 2 though 
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though the yearly Profits of the Lands for Two Year did exceed 
the Money to be paid, yet the Eldeſt Son had a Fec-ſim- 
ple. (2) Although-this word [_ Paying] in the Caſe of a Will 
makes 2 Condition 3. yet in this Caſe the Law- ſhall Conſtrue this 
unapt word | Paying ] a Limitation. For if it ſhould be a 
Condition, the ſame ſhould deſcend to the Eldeſt Son,. and then 
it ſhould be at. his pleaſure, whether the Daughter or Brothers 
ſhould be paid or not 3 and theretore in this Caſe the Lawſhould 
d)33.Eliz. in judg the ſame a Limitation, of which.the youngeſt Son ſhould 


S kg take advantage. (d) 
+ 6/7 A Man Deviſed Lands to his Wife, upon Condition that 


caſc.vid.Co.6. 

part. —_ ſhe ſhould bring up his Son at School, &c. and that after the 

calc, acc, death of his Wite, the Land ſhould remain to his ſecoud Son in 
Fee, and dyed. The Wife entercd, the Conditiou was broken ; 
the Eldeſt Son after his full Agc entcred for. the Condition bro- 
ken; in this Caſe it was held, (1) That a Condition might be 
annexed to a will by the Stat. of 32. H. $. of Wills, which gives 
liberty toa Man to Deviſe for the advancement of his Wife, ec. 

CJHill, 3. Mar, (e) That a particular Eſtate may be upon Condition, though the 

Dyer. 4279. Remainder be wichout Coudition. (3) That he in the Remain- 

Warrens caſe. der ſhould not take advantage of the Condition, but the Heir, 
becauſe he isprejudiced in the Inheritance by the Deviſe. 

7..If a Man. make Two Men his Execators, Proviſo, that 
one of theniſhall not Adminiſter his Goods 3 - the Proviſois void, 

becauſe it reſtrains the Authority which was given by the firſt 
part of the will, and agrees not with the Laws for by Law e- 
very Executor may Adminiſter the Goods : And ſuch was the 
f]Trin.1g.H. Opinion of Baldwin and Egglesfield. ( f ) But Fitzh. conceived 
4+ Oyer. 4 the Proviſo to be good , for that he might bring an Afton, al- 
thought he did not Adminiſter. 

8. A. Man Sciſed of Tenements in Loxdox, Deviſed the ſame 
to Two Perſons, upon Condition that they ſhould pay to his 
Wife 10 L. per annum ifſuing out of the ſaid Tenements, at Two 
Feaſts3- and if the Rent be behind by the ſpace of Six Weeks be- 
ing demanded, that.it ſhould be lawful tor the Wite to diſtrain. 
It-was held a good Condition and that if the Rent be behind, 
yet the Wife cannet diſtrain before a demand of the Rent 3 but 

£) Bilt,18.EL, the Hcir of the Husband might enter for the Condition broken, 
Dyer. 348. though the Wite did not demand the Rent. (g) 

A Man Deviſed his Land to his Younger Son, when he ſhould 
accompliſh the Age of 24..Years; upon Condition that he ſhould 
pay 20 |, to the Daughter at the Deviſor, and if- he ſhall dic 
hetore the Age of ' 24. Years, then his Eldeſt Son ſhall have the 
Land upon Condition that he pay the ſaid 20 l. and if both his 


Sons failcd;that the Land ſhould remain to hisDaughtcr,and dyed. 
The 
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The Yo Son entered after 24. Years of Age, and did not 
y the 201. to the x3 the Eldeſt Brother centered =a 
im, It was Reſolved by the Court in this Caſe, That the 
was a Limitation and not-a Condition, and therefore the entry »JHill. 43.813, 
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of the Elder Brother was not. lawful. (þ) in B,R. iſe. 
10. A Man made a Leaſefor Years, upon Condition, That if a: hats 


the Lefſeg.. ſhalt Demiſe the Premiſes, ar a it, qther Goidesd, 142, 

than for one Year, toqny.prrſon or perſans, the Leſſor and 1 53. 

his Heirs to: re-enter 3 the; Leſſee afterwards Devilediit by his 

Will to his Son. It was held by the Court, That it was a breach 

of the Condition. (i) | i )31,H.8. Dy- 
11. If Lands be: Deviſed upon Condition of. ſuperſtitious U- I 

ſs, 45 to find, a. Chaplain to-tay, Maſs; or the like tuperſtivious 270K 

uſes mentioned in' the Will, the Remainder over fox the like cox; caſe. Gol- 

Uſes, and if they in Remainder perform not the Condition, then desb. 184. 

to forfeit their Eſtate, and the Lands to remain totheright 

Heirs of the Deviſor.. In this Caſe it was. held, That altho 

the Land was Deviſed. but Cpuditionally to had a Prieft co/fay 

Maſs, yet that it. was within the Stat. of x. Eg, 6.Caps 13, where» 

by the Lands were veſted/iu the Crown, becauſe the faid Uſes 4)nill.gs.K6G. 

were ſuperſtitious Uſes, to which the Condition of the Deviſcd in C.B, Co. 1, 

Lands did refer. (k) yearn a 
F. C. Sciſcd of the Mannor of S. made his Teſtament in wri- Paſch.19,Bliz. 

ting, and Deviſed the Mannor to his Wite for the Term of 30. #,bbard & 

Years in theſe words, viz. For and te-theſe Intents and pn + vo Spencers caſe. 

following, vin. I will, and my mind and intent. is, That B. my Wife —— -— Ty 

ſhall yearly Content and Pay ont of 'the Iſſues and Profits of the ſaid ** a 

Mannor to Sir A. I. and others 301. And further Wills, That the 

other Legacies given in his Will ſhould be paid by her,and therein 

Deviſcd divers Legacies. And further- Willed, That his Wife 

ſhould be bound to Sir A. and others for the pertormance of. his 

Will. F.C..the Deviſor dies, the Wife enters on the Land, &e. + 

takes the Profits, and thereof pays the Legacies, but not to Sir 

A. and others, &c. Whereupon the Heir Enters as for breach of 

Condition. It was held by the Juſtices, that it was no Condi- 

tion, but a Declaration of the Tcltators intcation 3 for to what 

end or purpoſe ſhould the Wife be bound, it it were a Condition. 

Bux Judgment was not given in the Calc, for the Parties agreed, . 
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"Df -Legavies end Deviſer. PArTIN. 
7 CHAP. xv." 
Touching Dewiſes of Rents. 


1 Rents" Ting 0" of Lands, are # Deviſable us the Land it 

ff, ſows it be the Tiſtators own Land. 

2. AGrantee may Yiot Deviſe the Rent, which be bath only for a- 

nother Mans Life. 

3+ Rent to be Iſlning ont of a Common, is not Deviſable. 

4. Sevrrel rays Vow Res maybe Deviſed. : 

5: The Deviſe of 'the Reverfion of 's Rent mpon a falſe ſuggeſtion, 
| jt avid Deviſec | | 


I. _ jory; | Rent, or the like, is Devi{able as Land i 
A a will aſs without the Atturnment of the Tenane 
a] Perk, Set. (a) Sothat-a Man may Deviſe a Rent de novo tffting out of Land, 
$386 pyce © 4 Rent iNuing out of Lan#chat Sd eſebefore. | And there. 
263:140. Firz, fore if -one make «Leaſe forLife or 'Years, Rendring Regt, the 
N.B.121.Co. Leſſor may Deviſe this Rent. Likewiſe if a Rent be granted ro 
fup. Le JTLS. one and his Heirs, the Grantee may Deviſethis Rent. Alſoa 
$<A 5 _ Man that is Seiſed of Land in Fee, may Deviſe any Rent out of 
' * itathispleaſure,  But'a Mancannot Deviſe a Rent out of ano- 
ther Mans Land that is none of his own, nor oat of that which 
he hath-not 3 and therefore if one Deviſe Twenty Punnds to he 
iſſuing ont of his Mannor of Dale,when in Truth he hath no ſuch 

Mannor; that Deviſe is void. 

2. If Rent be granted to one Manfor the life of another, it 
ſcems the Grantee may not Deviſe this Rent, but that on failure 
of otherdifpoſal thereof in the Grantees life Time the Terre-tc- 

$] D)<r.253. nant ſhalſhold it as an Occupant, (b) And ifone Deviſe a Rent 
of any certain Sum out of his Land to be paid quarterly, and ſay 
not how long the Rent ſhall continuezthis is but an Fltate tor litc 

c)Co.ſup.Lir. of that Rent. (c) 

147-8, 85.Ero, 3- If a Man Sciſed of a Common, ranteth a Rent out of the 

*PTE7475- Land, although that the Land be Deviſable, yet the Grant is void, 

d]Dyer in Sr, and by Conſequence the Devile, ( d) 

Wille, Sc&. 44 4. If a Tenant for lite make a Leaſe for Years, Rendring, 

$. 15. Rent, and after the Tenant for life Surrender to the Leſlor all 
his Right, and then the Leſſor Deviſe this Rent, this is a good 
Deviſe during the life of the Leſſee tor life. Orit a Man make 
a Leaſe for life, Reſerving Rent to himand his Heirs, and the 
Leffor Deviſe this Rent 3 this alſo is a good Deviſe of the Rent 3 


othcrwile it is, if he Reſerve the Rent to him and his Allign®. 
ur 
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Or if a Leſſee for Term of Ten Years,m: a Leaſe over for Term 

of 40. Years, and the Leffor: confirm Eſtate, Reſerving a 

Rent to him pa his Heirs, and after by his, Will Devyiſe the Rent 

in Fee; this is a-good Deviſc . the Rendafter the Ten t)Dyer.ibid, 

but not before. (e) | \ Sea.8.5. 29, 
5. A Man erredighs ql —_ a yok me that 34+ 37- 

whereas 1. S. holdeth the Rent is Grant for Term of 

life, he' grants che Reverſion of che ſal" Rene bfter the 

of F. $. to the Grantee ati® Ns'Heirs i Feey an#'ih Fiuth 1. S. 

had nathing in the Rentz the Grantee Deviſeth ehi#Rene3 this 

is no. good Deviſe of the Rent. (F) If the Huchand make 2 {) Ibid. $. 8. 

Leafe for life to the Daughter and Heir apparenc of his wif: 

heing Covert, Rendring Rent, and-the'Wile-Mother die; and the 

Braxhand Deviſe the Rent'y this is 'a void Deviſe of that 

Rent. (8) OST WO RL YAY . £) Ibid. $.32. 
In an AGtion of the Cafe upon Trover, the Defendant Juſtifi- £6 $45. 

ed arid pleaded Rent granted'to A. his Executots and Atfigns-for £17: B. R 

the life of B. out ; Black-acre, and ſhewed that: A. wagdead, Telv, Rep. - 

and that he asAdminiſtrator to'A.d onBlack- 

acre in Arrears after the daath'of A. mmdthat ver it 


during the life of B. It was Adjudged, That'the tion 
was not good' either for matter or mariner}, for tht after the 
death of A. the Rent determined, and cannot come to his Exe- 
cutors or Adminiſtrators; for it was not a Thing Teltatngntary, 
but a Frank-tenernent, and nothing in the Grant to A, and his 
Neirs for the others life, 
If Rent be granted out of Land Deviſable by Tm ; the 22.AM.78.Ad- 
Rent may be Deviſed within the Cuſtom, for it is of the na. 1-4g'd.Perk.8, 


ture with the Land. Device, 


A. A. 
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Of Legacies and Dewiſes 
fr EMAP. 
Of Dewiſes touching the Sale of Lend by Execu. | 


tors or others, 


1. The,noean Profits of Lands Deviſed to be ſold , are not Aſſets 
- .| in the Execntors hands, unleſs the Teftator ſhall ſpecially ſo 


H, | ; 

2, Heir, and not a ftranger though appointed in the Deviſe, 
ſhall taky the advantage of a Breac of Condition annexed ng: 
Deviſe touching _ſale of Lands. 

3+ Where the\Exrcxutors have only an Authority, and not an Intereſt 
in the Lands Deviſed tobe ſold, the Heir of the Deviſor ſhall 
have the mean Profits thereof till it be ſold. 

4. Otherwiſe, where the Executors bave au Intereſt; in - which 
caſe the Money or Proceed ayes the ſale, but not the mean Pro- 
fits, ſhall be Aſſets in their bands. , 

5. Several = ſalesof Land, with or without the 

d 


Aer: ang 

6. By x ly ppurtenances] ſhall paſt in a Deviſe Lands 
commonly uſed with a Meſſnage. 

7. A Copybolders Caſe of Deviſec of Land to bis Wife. 

8. Where one, who bath but an Eftate for life, and no Intereſt to 
ſell, may yet have an Authority to Appoint who ſpall ſell the 
Lands Deviſed. 

9. In whatCaſe relating to this matter a Prohibition may Lye, 
or not. 

10. A Caſe of Law, wherein one Executor alone ( where there 
are two) can not ſellthe Land Deviſed. 

11. How a ſale of Lands Deviſed to be ſold, may be void for want 
of ſufficient Authority. 

12, In whit caſe a Sale of Lands Deviſed to be ſold, may be made 
by one Execntor, where there are two Appointed by Name. 

13. Where there is an Intereſt as well s an Authority and Truſt, 
the Executor of the ſurviving Executor may ſell the Lands of the 
firſt Teftator Deviſed to be ſold. 

14. Execntors, who Refuſe to Adminiſter the Goods, may yet ſell 
the Teftatorys Lands, Deviſed to be ſold. 

15. Lands Deviſed to be ſold by Executors, the one Refuſing, the 
other may ſell, but not to the Refuſer. 

' 16. A Sale by ſome only of the Execntors is void, where there is 

8 ſpecial and Foynt-Truſt. 


I7. The 
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17. The Difference between an Amthority, and an Intereſt in Exe. 
cutors in point of Sale. 


1. I Nall Cafes of Deviſes of Land to Executors to (ell the ſame, 
it is moſt Prudential to make it as clear and certain as may 
be (that is) That the Exccators or the Survivor of them, or 
ſuch or {d many of them as take upon them the Probat of the 
Will (if his intent be ſo) ſhall@ll it. (a) Anditis ſafer to give «] Co.ſup. Lit. 
only an Authority than an Eſtate: unleſs his meaning be that 112. 113. 
they ſhall take the Profits of the Land until the fale; And if 
he doſo, then it is Requiſite that he Appoint that the mean Pro- 
hts until the Sale ſhall be Aﬀers in their hands; for otherwiſe 
it (hall not be lo. (b) 6b) Browne r. 
2. If one Deviſc Land to others to the intent that with the parr.24. 2. pr. 
Profits thereof they ſhall Educate Children, or pay ſuch Sums of 47+ 199. 
Money or the like. In this caſe the Deviſces mult do according]y, 
or they may be compelled thereunto. (<c) And —_— the c] Co. 6, 16. 
Heir, and not a Stranger, ſhall take the Advantage ofa Breach of 
a Condition annexed to Deviſes touching ſale of Lands. And 
theretore if one Deviſe Land to another and his Heirs, Provided 
that he pay 1007. to A. B. Otherwiſe that the Land ſhall remain 
to C. D. and his Heirs; in this caſe, it the Deviſce do not pay 
the Money, C. D. ſhall not take Advantage of it, nor have the 
Land according to the Deviſe, but the Heir of the Deviſor ſhall 
enter, and have it, and Eject the Deviſce. (4) C4) Dyer. 33. 
3. If the Teſtator intending to have his Land or part thereof 348. 125. 128. 
ſold, for the payment of Debts or Legaci&, doth Deviſe the ſame 
in this manner, viz. 1 will that my Executors, or that A.B. 
and C. my Executors ſhall ſell my Land. (e) In this caſe the 1c, @p 1, 
Exccutors have only an Authority and no Intereſt, Fot which 236. 112, 113. 
reaſon the Land in the mean time Deſcends to the.Heir of the 15. H. 7. 12: 
Deviſor, who ſhall enjoy the Profits thereof until it be fold; In ny ag4 
which caſe alſo the Executors may{ell it when they pleaſe, unleſs ,,; wow a 
they be haſtned thereto by order of Court; And are all to joyn Perk, $. 542, 
in the Sale 3 Infomuch that if one or more of them dye before the 543- Lir.Broo. 
Sale, the ſurviving Executors, or the Executors of the deceaſed 8. $70 * 
Exccutors may not ſell it by this Authority. The Caſe is the 2. cap. - ow 
lame if any of the Executors Refuſe the _ of the Will; in 
which Caſe the reſt of the Executors which accept the faid 
charge, may not alone ſell the Land, unleſs the words in the 
Will be, That his Executors or ſome of them ſhall (cl it : But 
now by the Stat. of 21. H. $. cap. 4. Some of them may (ell it 
without the reſt, in caſe any of the Executors dye betore the Sale. 
4. But if the Teſtator Deviſe the Land in this manner, viz. 
I give my Land to my —_ 7 be ſold, 8c, 1u this = 
K e 


274 Of Legacies and Deviſes., PARTI; 
the Exccutors have as well an Intereſt inthe Land, as an Autho- 
rity toſell it; And therefore it doth not here deſcend unto the 
Heir as in the former caſe, but the Executors ſhall keepit till the 
Sale, and may fell it when they willz ſoas it be within any com- 
petent or convenient times for otherwiſe the Heir may Enter 
and Eje& them, by a Condition in Law annexed to the Intereſt. 
And in this caſe the mean Profits until the Sale isno Aﬀets; but 
the Moncy or Proceed upon the Sgye ſhall be Aſets in their hands. 
And in this caſe, if before the Sale one or more of the Executors 
dyc or refuſe, the reſt may ſell it, for the Eſtate ſurviveth; But 
it is ſuppoſcd they may not fell to him that doth refuſe the char 
of the Will ; Neither may they in cither of theſe Caſes transfer 
thcir power of ſciling to any other, nor keep the Land: them- 
ſclves , though they pay the value thereof with their own 
Money. 

5 If the Deviſe be, that the Executors ſhall ſell with the 

Aſent of A. B. in this caſe if A. B. dyc before he Aſſent, the 

Executors can not ſcll; and in his life-time they can not ſell, 

s Brownl. 2, Without his Aﬀent. (f) And it one Deviſcth that his Lauds 
ep. 100, {hall be ſold to pay his Debts, and ſay not by whom, in this caſe 
it ſhall be ſold by his Executorsz Or if one Deviſe all his Land 

except Ten Acres, which he doth appoint to pay his Debts 3 by 

this Deviſe his Executors or the {ſurvivor of them, may ſell the 

aid Ten Acres. But if one fay by his Will that A. B. thall have 

as well the Guardianſhip and Education of his Children, as the 

diſpoſiug, letting , and ſetting of his Lands; in this cafe A. B. 

£Perk 6.547, hath not power to ſel] the Land. (g.) Or it one Deviſe that his 

Dyer. 371. 26, Land ſhall be fold after his Wite's death by his Executors with the 

| Aſent of A.B. And make his Witc and anothcr his Exccutors, 
and dye, andafter A.B. dyc 3 In this caſe the Land' can. not be 

$] Dyer, 219. ſold, for the Authority is determined. (b) 

6. Suppoſe a man ſcilcd in Fee ofa Mcfluage, with which cer- 

tain Lands have been occupicd time out of inind, give his Inſtru- 

Etions for the making of his Willz & inter alia hs , That 

his meaning, is, that his ſaid Mcſſuage and all his Lands in W. 

ſhall be (of by his Executors 3 And the party that writes his 

Will, Pens it in this manner, viz. 1 will that my houſe with all the 

; __ Appurtenances ſhall be fold by my Executors, the Deviſor dyes, 

R__ = The Executors {el part of the Lands : By this Deviſe ſuch Sale 

& Herewoods is good, and the Lands do paſs 3 for the words [ with all the Ap- 

caſe. Leon, yror ws arc effeCtual to enforce the Deviſe, and extend to 

4 vid. all the Lands ſpecially becauſe the Deviſor gave Inſtructions 

F _— __ accordingly. (i) 

ders and Free 7» A Copy-holder, Deviſeth his Land to his Wite for her life, 

mars cale, and that after his death, the Wite or her Executors ſhould (ell wy 

Lan 
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Land, and Surrendred to the uſe of his Will, which was Entered 
thus, viz. To rhe uſe of his Wife for life, Secundam formam ulti- 
me voluntatis, In this Caſe ſhe hath an Eſtate in the Land to her 
own uſe for her life , and alſoan Eſtate in Fee to ſell it 3 other- 
wile the clauſe ( ſecundum formam ultime voluntatis) ſhould be 
void. (k) &} Mich, 29. 
8. A man Deviſeth by his Will his Lands to his Wife, andifſhe G97 *-. 
have Ifſue by the Deviſor, that his Iſſue ſhall have it at his age of —_ 
21 years, and if the Iſſue dye before that age, or before his Wiſe, 
or it ſhe have no Iſſue, that then ſhe ſhall chooſe two Atturneys, 
and ſhe to make a Bill of Sale of any Lands to her beſt Advantage. 
In this caſe ſhe hath thuſe Lands for life , and ſhe having no Iſſue, 
hath not any Intereſt to diſpoſe, but hath an Authority to nomi- 
nate two who ſhall diſpoſe of the Lands, and they may make Sale 
thereof. (1) L) Mich. Jac 
9. A mandid Deviſc his Lands which were held in Socage to B.*- Beale and 
be ſold by his Executors, and that the Money thereof coming RS 4 
__— by his ſaid Will; the Executors fold the Lands. One 
the Legatces (after the Will was Proved) ſued the Executors 
in the Eccleſiaſtical Court for his Legacy 3 whereupon , a Prohi- 
bition was prayed : "It was reſolved het Caſe. (1) That the 
Money was Aﬀets in the Executors hands. (2) That there was 
no Remedy for it but by Suit in the Eccleſiaſtical Court, and 
therefore a Prohibition did not lye in the Caſe. (m) But _—_ »] Trin, g. 
of the ſecond payment z for it was held by all the Jultices of both Dycr.264 
Benches (n) Where a man Deviſeth that his Executors ſhall (cli pl toms Dyer 
Lands, and of the Money coming ſhall give ſuch a Portion to his 152, © © 
Daughter, That this was not a Legacy becauſe going out of Lands, 
and that Suit did not lye for it in the Eccleſiaftical Court 3 But an 
Accompt lyes at Law for the Money; And therefore in that caſe 
a Prohibition was granted to ſtay the Suit in che Ecclefraltical 
Court. '(o) 0] Dyer, 1515 
10. A Deviſe was made to A. B. for life, the Remainder to *5* 
_ C. D. in tayle, andif C. D. dye without Iſſue of his body, that 
then the Land ſhall be fold by his Executorsz; he maketh two 
Executors and dycth ; A. B. dyethz C. D. dycth without Iflue 
of his body 3 In this caſe it ſeemeth that one of theſe Executors 
alone can not ſell the Lands. (p) 2 Goldesb. 2, 
11. A man Deviſcd his Lands to his Wife for term of her life, *** # 
the Remainder to D. his Daughter in tayle, and if ſhe dyed with- 
out Iſſue, that then after the death of his Wite, the Lands ſhould 
* befold for the beſt value by his Executors with the Aſent of Z. 
and B, And made his Wite and a Stranger his Executors, and 
dyed ; the Wife Entered and dyed 3 4.and B, dyed; and the 
Kk2 Executor 


276 Of Legacies and Deviſer, PARTIIL. 


Executor who ſurvived ſold the Land alone : The Opinion of the 
Court was, That the Sale was not good, becauſe he wanted ſu. 

q) Michal. s. cient Authority. (q) 

Eliz, Dyer. 12. A manſciſed of divers Mannors and Lands, Deviſed all 

4 the ſaid Mannors and Lands to his Siſter and her Heirs for ever, 
Except ont of this General Grant my Mannor of R. which I do Ap. 
point to pay my Debts; and made two Executors by Name and 
dyed. Oncof the Executors dyed 3 the other took upon hin 
the charge and Execution of the Will, and afterward fold the 
Mannor of R. for 300 /. for the purpole atorelaid, in Fee. It 
was the Opinion ot the Court, that he might well ſell it ; for by 
the Circumftances it appeareth, That fuch was the Teftators in- 
tent; and not to leave the Reverſion to Diſcend to his Heir, but 
to truit his Executors with the Sale of it, tor the payment of his 

7) Mich. 23, Debts. (r) : : 

Ai Dyer. 13. A. madc B. and C. his Executors, and by his Will ap- 

37k pointed, that they ſhould have aud hold the Iffucs and Protits of 

his Lands, until his Heir ſhould cometo theage of 21 years, to 
the intent that the Executors with th2 Profits thereof, ſhould pay 
his D-bts and Legacics, and bring, up his Children. One of the 

Execcutors dyed, the ſurviving Exccutor made his Executor, and 

dycd alſo the Heir being within age. It w$ the Opinion of the 

Court in this caſe, that the Executor of the ſurvivor might re- 

ceive the profits of the Lands, and diſpoſe of them during the 

Non-age of the Hcir, becauſe it was an Intereſt in the Executors, 

&) Wll.z Eliz, and not an Authority or a Trult only. (4) 

Dyer. 240, 14. If a man hath Feoffees, and makes his Will That his Exe. 
cutors thall alien his Land; if the Executors Refuſe the Admini- 
ſtration of his Goods,” yet they may tell the Lands, becaiiſe the 
Will isnot of a thing Teſtamentary 3 But the Executors have 
not a power ## meddle with the Land, unleſs ſuch a ſpecial 

wer be giv co them. If a man makes his Will of his Lands, 
and that his Executors (without naming then by their proper 
Names) ſhall ſell them, if they retuſe to be Executors, yet they 
may ſell the Land : But ifa man makes his Will, that his Lands 
which his Feoffees have, ſhall be ſold, and doth not ſay, by whom 
the Executors ſhall ſell the fame , and not his Feoffees; becauſe 
the Moneys which come by the Sale, ſhall be Aﬀets in the hands 
of the Executorsz which is a proot that they may (ell them: 
And if his Will be, That the Executors ſhall ſell the Lands, be- 
ford the Alienation the Heir may take and Receive the profits 
thereof; and tfno Sale be made, the Heir ſhall hold the Land'for 

et] Mich, 1g, cver. (t) 

H, 7. 12. 15. A man Deviſeth, That his Executors ſhall ſell his Lands : 
Now by the Stat. of 2 1. H. $. cap. 4. It the one retuſeth, the other 


\ may 


4 © 
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may ell the Lands but the Sale can not be ; 
refuſeth. (») 1y \mat've emacs er wie "_ 

15, A man made his Will, and made A. B. C. D. his Execu- oy EE 
tors, and Deviſcd his'Lands to the faid A. B. C. D. br if Adjadecd it 
cial Names, and to their Heirsz And further Deviſed. that " Co. 1. part. 
Deviſees ſhould ſel! the Lands to F.G. ifhe would givefor it be. 0 113 
fore ſuch a day 1004.: aud it he would that. then they hould 
{ll it to any other, to the performance of his Will, viz. the w) Mich, 29. 
ment of his Debts. F. G. would not give the 100 /. one fr El!z, B. R. Bo- 
E xccutors refuſed to intermeddle, the other three fold the La = _ and 
[ts wy the ore — that the ſame bei x ſpecial hid rg 
and a Joynt-Truft, that it could not ſurvi _ caſe, Godbolr, 
the Three was void, (ww) by —_ » Sale by mn: vid. 26. 

17. By the Premiſes it is Evident, That if | Iz. B.R. 
his Executors ſhall ſell his Lauds for the =» ON FFERTEh that Yiccees end 

payment ' of his Debts, £4 caſe. in 
and they all dye but one, and the ſurvivor make" the Sale; the ©*:; 5+ Part- 
Vendce ſhall not have the Land, and that the Law'is otherwidl Inſtir.1 13.acc. 
if the Lands were Deviſed: to the Executors- t& be fold : The Theſe and other 
Reaſon is as aforeſaid, 'becauſe in the former c#(&- the Exoth = ol _— 
have only an Authority, inthe other cafe theyhave a iteret, —— Reported is 
But if a man maketh two Executors, and willeth that they Hughs 4bridg- 
ſhall fel} the Lands for the payment of his Debesz And they (cl! viſe. es 
it only for term of life, the Remainder to one of themſelves, and *) Dyer. in 


the Vendee dyeth 3 he in the Remainder may Enter(x) Sed 9. _ Wills. 
- 3.$,10,11 


on 


| Of pre nd Deviſr: PARTI 

i 1 CHAP. xvIL 

Of Legacies and Dewiſes in reſpe& of Marriage. 
x As alſo 

Between Husband and Wife, 


I. ACondition of Marriage may be annexed to a Legacy 1, but 
"5 —_ qq—__ «v5 ara. and doth not prejudice 
the ſame. 

2, A Condition of Marriage with mt Third perſo 


doth the aryto if be will bave the - 3 
but doth not xs, raxArpnn have ſuc Conſent. ug 
3- A Condition of Marriage with the Advice of another, obliges 


the to ark, web Advice , if be will bave the 
eg. ranged} it. 6 
4 If « Log ; Married when a Legacy is given bim on 
 Gondition Merriage, it is Material to to ſee whether the Tefta- 
tor knew ſo much, or not. 
5; A Condition againf Marriage is void, and the Legacy will be 
; 494 notwithſt 
there be given to. one , if be ſhall not Marry , a Legacy 
"-_— be ſhall bave it preſently ani not wait for 11 till 
regriers 
7. If 2001. be givento one if ſhe do not _—_— 1001, if 


"he doth, and ſhe after Marryeth; What the Legatary 


8. = the Wife ſhall bave (as to ber Legacy) if ſhe Marry 
after ber eleftion to the Contrary. 

9. ny n—ay which the Canon Law makes, incaſe of Condi- 

to Marria 

kay 'T the Heng end doth Deviſe Bis Honſe to bis Wife quam- 
diu ſhe ſhall continue a Widdow, and ſhe live and dye ſuch, it 
ſhall accrew by the Civil Law fo ber and ver Heirs for ever, 

i. 4 —_ Marriage Condition , or made payable at a 
time to come, and the Legatary dye before the time come, whe- 
ther and when due. 

12. Difference between bequeathing a Legacy to one when be 
ſhall oh Lg age, and bequeathing it to him to be paid when 
be is age. 

13. A Deviſe made by « Ferne ſole to bim with whom ſhe after 
Marries, is void. 


14. A 


Of Legacies and Deviſer. 
Deviſe of Lands generally made by the Hurband to the 
6 Oy ife, is no Bar to ber Joywnure, otherwiſe if Deviſed 
oymure, | 
AT Gank Deviſed by tbe Huecband to the Wife, is 
the Moiety of them as they were at bis Death, if there be 
Aſſets enongh for bis Debts. 


1. FF a man bequeath 100/. to A.B. Provided that he Mar- 
ry with C.D. the Marriage muſt take. effect with C. D. 
before the is due to A. B. unlels there be an Hlegallity vr 
too much Indigaity in ſuch Marriage ; in which caſe the Condi- 
tion is void in Law, and it ſhall not prejudice the Legatary. (4s) «] Mantic. de 
2, If I Bequeach2o1. toE.F. fo as ſhe Marry with the good _ alt. 
liking and Conſent of A. B. the mult Marry, otherwiſe ſhe hath {3's {. Titio 
no right to the 20 /. (b) But ſhe is not oblig'd to have the Con- centum. $. 1. 
ſent of A. B. therein. (c) Yea, ſhe (hall have the Legacy though De Demonſt. 
ſhe Marry not only without his Conſent, but alſoalthough A. B. —— [. 
be cleogether unacquainted therewith,or knowing thereof ſhould pe" pemon. & 
contradict it , (4) unleſs it be Appointed in the, Will exprefly , Condit. 
That in caſe ſhe Marry without fuch Conſent, the ſaid Legacy of */Mantic,ibid, 
201. ſhall be andenure toſuch or ſuch pious uſes ſpecially men- 1. Line $50 
tionedin the ſaid Will. (e) ren 
3+ If 1 Bequeath 1004. to A. B. ſoas ſhe Marry with the Ad- Cond. 
vice of C.D. In this Caſe A. B. ſhall not have the faid Legacy 4] Vaſq, Con» 
unleſs ſhe require or defire the Advice of C. D. Albcit, ſhe be not pogo L, 3- 
obliged to follow his Advice therein, yet ſhe is obliged to ask ;J Mate, wb 
his Advice, or ſhe can not haue the faid Legacy. The reaſon of Supra. 
the Difference in this calc from the former 1s, That in the for- 
mer there may be a total impediment to Marriage it ſelf, in This ; 
it is otherwiſe. (f) But if C. D. be Dead, whereby the Condi. / ) Mant. thid. 
tion is rendred impothbles In ſuch caſe it is as if it were perfor- mp1 
med, provided that C. D. were Dead before his Advice could tum. «. $0. 
well be ask'd or, required. nu, 1. 
4. If a man Bequeath 100 /. to C. D.in this manner,viz. Tgive 
and Bequeath 100 |. to C. D. if be ſhall Marry. And C.D. was 
*a Marryad man at that time when the Teſtament was made. In 
this caſe it is Relolved, That it A. B. the Teſtator were at the 
time of making the Teſtament Ignorant of C. D's kging then 
Marryed, the Legacy is inſtantly due to him upon the Teftators 
death, becauſe the Condition in a Legal Conſiruftion is aftually , jj 5; ang. 
performed ; But it the Teltator at the time of his making the &a, f. De 
Teſtament did infallibly kaow that C. D. was then Marryed, the Cond. & De- 


& 

faid Legacy is not due tohim until he be Marryed a ſeccad time, 99*- & Papo. 

(@ which Diſtin&toa ought to fall under Conſideration ' with T4 
awards. comis. 


her 


who hold, That it a Teftator Bequeath 100 LtoCD. t 
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her Marriage, the | Legacy may be: due to her ,”/albeic ſhe were 
4) Bald. ad L. Marryed at that time when the Teltament was made. +} 

&C. De Sen- 5, If Ibequeath 1o I. to one, provided ſhedo not Marry, it 
5. 4—t is a void Proviſoin Law, and ſhe ſhall have the 104. although 
he 9. & in}, ſhe do Marry. (5) Otherwiſe it is, if the words be, Provided 
hoc modo, de ſhe do not Marry at ſuch a time, or in ſuch a Place, or with ſuch 
Cond, & Dem, a Perſon. ( 

"9 pm. 5 bay 6. If a man Deviſe to A. B. in this'\manner, vis. I give #nto 
= png Þ A. B.' if ſhe ſhall not Marry, my Mannor of D. when ſhe dyes. - In 
this cale A. B. although ſhe Marry, ſhall have the Mannor pre- 
ſently, and not expe& or wait tor it until her death.. The Rea- 
ſon is, becauſe that Time ot hcr death is not joyned with the 
Legacy , but with the Condition 3 as- if the Teſtator had faid, 
1) Cuiac. in 1, Viz. 1f A. B. fpoll remain unmirried 16 ber death, (1) 
inteſtato. $. - - 7,' Suppoſe'a man doth bequeath 200 1. to A. B. if ſhe do not 
Sed fi. De ſuis Marry, and 160 if ſhe do Marry 3 and after ſhe Marryeth. Some 
& Legit. arc of Opinion that in this caſe A. B. ſhall have 3oo 1. viz. 100. 
becauſe the is Marrycd, and 2001. becauſe the Condition of 
non-marriage or againit Marriage is void. Others are of opi- 
nion, that the can recover but one of the faid Legacics, and that 
»)1. Titia. f, is the 200 1.,-(m) 
De Cond. & BS. Suppoſe a man _—_— tohis Wife theuſe and occupation 
Demonſt, ofalf his Gcods, if after his deceaſc ſhe ſhall abide in her Widdow- 
hood 3 But in caſe ſhe Marry «gain, that then ſhe ſhall have only 
100 /, In thiscaſe, if at fixrſt the Wite's EleQtion be to continue 
in her Widdowhood, ſhe ſhall accordingly enjoy and have the 
uſe and occupation of the ſaid goods; But if after that ſhe Marry, 
x) Surdus. de ſhe ſhall not have the {aid 100 |. (n) Andſomeare of Opinion, 
- — $5. That byſuch ſecond Marriage, ſhe fortcits both the ſaid Legacies, 
verl, Addo. becauſe thercby ſhe nulls her precedent Ele&tion whereby the was 
concluded, and therefore ſhall alſo reſtore or xetund the value 
of the Intereſt of ſuch Goods as ſhe uſed and enjoy'd during her 
o) In Rot. Widdowhood 3 and fo it hathbecen Adjudg'd. (0) 
Rom, dicit 9. Although a Coudition dirc&ly contrary to Marriage, an- 
wane nexcd toa Legacy ina Will, is a void Condition for that very 
_ 4. nu, 19, Iaſon yet the Civil or rather the Canon Law doth diftinguiſh * 
in this point between a Virgin and a Widdow, and ayes that 
ſuch Conditions againſt Marriage (as toa Virgin) are void but 
p)Manr.lib.21. allows them as to Widdows. {p). Specially it the Legacy be 


— given by a Husband to his own Wife, or by a Son to his 
part, 1.Conel. Mother. 


258. cum mul- 10. A man bequcaths the Houſe wherein he lives to A. B. his 
Wife, quamdix ſhe ſhall continue a Widdow, and dycs3 A. B. 
doth not Re-marry, but lives and dyes a Widdow. In this caſe 


the ſaid Honſe by the Civil Law comes to A. B. and his Heirs for 
| ever. 


tis aliis, 


pr K.— Dh 


hr br lf _— 


che like if! to 
I. A man Deviſed to his Daughter 500 f. wv" o_ 

fiage.In thisCaſe it' was rhe Opinion of the Court, 

before Executots ſhall kave m_—_ Bar i he eons rho 

{To bepaidat the bptnnns no 

par Sole og od k, it ior, CAE inet /L, PG: yy 
which Judgment ſeems riot toagree with j. Civil Law in chat re 
which ſayes, the time of the age of a Legatary may Be inte ys 

fracdcitier tore tubance of the Legacy,. or to tt cxreatiog ; Hugs © 


rimets 
09 werteingn of the lainie 5 ifthe time of the pier. tir, 
ay joyned * q: ſubſtance of the ras, ap ſtator Deviſe, Sc&.6, 


thee 1001. when' thou ſWalt of the age of 21 re, $+ 9 
In ak it thou dyeſt betore that time, thy Executors c yore | 


— __ But if the pe agua the 


oP to ecution. i e 

leet nar Blog /theq 160). Keyes 

jew 1 ar Ke ws 

t E Hctore tROU ACCO vn 
orsor A rho accomplih recov 

time is coaghihed when thy ſelf | | 

expo t - = 
is. Bees webs 7 io 7 mu TY a4 

Vit. Tharkwaregathy the Court, That if a man Dov eth — «v1 27; 

to his Daughter 1001. when ſhe ſhall be Married, or to his 

Son w? ny ſhall be of full age, and they dye before the 

time appointed, and make Executors , their Executors ſhall 

not have it. But it is otherwiſe, if the Deviſe were to 

them, to be paid at their full ages, and they dye before 

that time , and make Executors, there the Executors ſhall 


Ve _ =S 
Adjudged. (t) Ja 
13. A Feme Sole Deviſeth Lands to A. B. in Fee, to chotged 
whom afterwards ſhe was Married; and during the Cover- in B. R. in 
ture Countermands her Will, ſaying, her Husband ſhould not Pooniow and 
have the Land, nor any other benefit by her Will, and dyes. Shawes cale. 


In this caſe the Husband ſhall not have the Land, not RK. & Hh. 


— by her Countermand, but becauſe of the diſabi- Abridg. tit, 
Covert to make a Will, which takes no effect 7——_ 
nr the parties death. («) And therefore if a Feme ſole Devi- $ 


ſeth Lands to a man, and then takes him to Husband, and 5 ck 


dyes : This Inter-marriage a reverſion of the Deviſe, and Goldsd. 107. 
the Heir of the W 


INDIO and not the 
Husband, 
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CHAP. xXVIL 


Of Legacies and Devices to a Child in the 
Womb. 


| ADeviſe rent in the Womb i 
FE 134 e 


. It is good, though it be a Deviſein Remainder, or in Tail. 
- How the on, yo þ Deviſeſhall be in caſe of Twins, nnex- 
pefted, or an & 
How the ſhall be apportioned, when athed to 
> Child in Fo, ob, ond abs then One $f=arwees who 


Born., 
6, Where a Deviſe void or voidable in bis Inception, may become 
good by matter cx poſt tao, 


1." "Hat a Child in the Womb, to-whom a is be- 

_ ucathed or Lands Diviſcd , -» _=_ = _ no 

e ubſequent to the Teſtators deat ce of taki 
ſuch Deviſe, is a Truth now not to wade onons'r, > it 
hath been Contradicted and otherwiſe Reſolved z, for we had it 
Reported in a Caſe thus ſtated , viz. A Man had Iſſue Five 

Sons, his Wife being with Child with the Sixth at che time of ' 
his death 3 and by his laſt Will declared, That the Third Part 
of his Land ſhould deſcend and come to his Son and Heir, the 
other Two Parts he bequeathed to his Four Younger Sons by 
Name, and to the Heirs Males of their Bodies and if the In- 
fant in the Mothers Womb be a Son, then he to havea Fifth Part, 
as Co-heir with his Four Elder Brothers. The Sixth Son was 
Born after the death of his Father; in this Caſe it was Reſolved, «JMich.14.EL 
That the Son Born after the death of the Father, ſhould not Dyer. in 
have any thing, becauſe he was uncapable as a Purchaſor, when ow ah, 
the Deviſe was firſt to take effet, becauſe he was not-then in efſe bYTrinv ar 
or rerm natnra. (4) Notwithſtanding which, it was not long Dyer. 342. & 
after in another Caſe otherwiſe underſtood, in which Caſe it was Hughibid.F.z. 
Admitted, That a Deviſe toan Infant in his Mothers Belly was co rringdons 
good. (b) It is preſumed, the intendment is of ſachan Infant ,,pgrr.g.inthe 
as was born after the Teſtators death. Inother Caſes alſo it hath — 
been held, That a Deviſe to an Infant in his Mothers Belly, is cafe: & Hugh 
good. (c) | | ibid. $, 3. 


L1 2 :. A Man. 


14 Of Tipabk Find Devifer.  PXRTTT. 


2. A Man Deviſeth hi d tohis Wife being with Child,the 

Remainder to the Ii HEY His Wite in Travail dy- 

dye. in-St. eth, and the Son is rip'd from his Mother alive ; he ſhall have 
> whine, lacked Te 

$$ . If one be poffelſed of a Termot Years of Land, and De- 

vi the ſame to his Wife during all the Term, ant"if the 'dic 

within the Years of the Texm, then to A. and B, his Two Sons, 

if they have no Iſſue Male > bac. theyorricher of -them have 

Ide Malc, -theo \that-it ſhall igo'the wer of thoſe Iucs Male 3 

the Wife dies, and the Two Sons dye without Iſſuc Born, one 

of thcix Wines being peivily with Child of-:a Son, who after his 

—_ Fathers death js Boro 1n this Caſcagd by this Devide-che Iſſue 

eJHll.13.Jac- 14 je halthave it as ſoon ashe is Born..(e} -.. 


—— + #Manpoſkiled of -ap Eftaze ta the valucof p22 1 
cale. his Wife being with Chrid,did Devi&io this ranoer,viz. Whereas 


my Wite is with Child, T1 Will-that if ſhe be delivered of a Son, 
that theg that Son ſhall have 480 4, 13 54. 44. - And ry Wife (hall 
have 2401.6 5. $4. But in Caſe (hebe delivercd of a Daughter, 
then my Will is, That that Daughter ſhall have the 2401.6 7. 
$ 4 and my Wif: ſhall have the $7 L br 1,44. and dies... Jt 
happens, That 'the Wife is after” delivered both of 4 Son add a 
Daughter. "The Queſtion is, How each Legatary ſhall be Gatisfi- 
ed his and her cy accordingtorthe Intention of the Teſtator;. 
for by the Will a Legacy is given to cach of them: Tt is Reſolved, 
That according to the Teftators Tutention, which is the Index 
of the Teſtament, rhe Son ſhallthave double to the Wife, and 
the Wife donble tc the Daughter, and conſequently the Son 
Linftir..de ſhall have 412 1. the Wife 206 1, and the Daughter 103 TL. Which 
ſeri & Poſt- jn all amounts to 721 /.the full value of the Teſtators ſaid Eſtate, 
_ _ So that each perſou is to have a, Portion anſwerable to the 
de Conſe  Ratcof Proportion mentioned in the Will (FJ But if the Child 
eir, 9. nu. 12. Which the Mother brings forth be an Hermophrodite, then it 
CN quaritur. ſhall have the Portion due to FS, waders .. Spuaghs 
- dite doth moſt participate, | ut it & oubttul, 
— tax po it is to be preſumed according to the more worthy Sex, viz. the 
Leyurritur, Maſculine. (þ) . 
4.2 5, in Caſea Teſtator ſaith, It my Wife bring forth any Child, 
Lgive tg the fame 1601. and ſhe bring forth Two or Three Chil- 
dren. In this Caſe every Child may obtain a Hundred Pounds, 
. if there be Aſſets ſufficient, and the Teſtators Goods will ſuffice 
apifl tofatishc theſame, otherwile thare mult be a proportionable de- 
iv, & duQion. (3) _ 


Others ſay, the Legacy mult be divided among them. Mantic, CorjeR, ult, Vol, 1, 4. wt. 8. n. 4 
if be bad aid, give to the Child is the Womb 1eo], j 


6. There 


PaRrT HL Of Legaties end Deviſes. 
_ 6, There is @ Caſe wherein by the Biothof 4 Child aſterhis 
Father, the Teſtators death, a Devile becomes good to another, 
which otherwiſe would be void, when none is given tohimſelf; 
As thus, If one; Deviſe, his Land to his es and Heir ap- 4]Firz.tir, 
parent in Fee-ſimple, this Deviſe is void x yetif in this Gale the Aſlize. 27.vid. 
Wite of the Devifor be privily wich Child of a Son which is P<P.Epr. 
born after his death, now is the Deviſe become good, for now _. —_— 
ſhes not Heir to'\bes Fathes. ( Wa | 068. : 
Mead and Pyriam Juſtices in B A That it had Mic.24.E!.Mo. 
been there Ah in the Lord Dyeys Time, if Lands AP 9u. 412. 
arc Deviſcd to Two Men, and the Child wherewiththe Deviſors 
he bye? Deviſe Bur whether hey ld tahoda Common ar 
rake Deviſe: ta | on Or 
Joynt-tenancy the Lord _—_ 
A. 
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of a Leaſe for Years Deviſed the fame to his Elec Mic.27 &28. 
Son, and the Heirs of his Body 3 and if he dyed without 1ſue, £53. Star- 


then to P. his Y Son, and the Heirs of his Body 4 and [23 E” 
for default of ſuch that the Term thould rains to his 298, 
Da 


The Teſiator dies kcaving Two s, and after. 
wards another Daughter is Born, Lge ym Selts the 
Term, anddies without Iffue + the Younger Son dievalld with- 
out ne Three RR and the Term was Ad- 
judged to Three, although Daughter was not 
Born at the Time of the death of the Deviſorz otherwiſe if 
he had named the Two Daughters Ih the ſaid Devile by their pro- 
per Names. 


——_——_.. 


CHAP. XI'& 


Certain Cafes of Deviſes touching Lands and 
Chattels-real. 


1. The difference in Power of Deviſfing between bimin Fee, and 
Tenant in Tail for Life. 

2. What Uſes are Deviſable. 

3- Money 9p on @ Mortgage is Deviſable, though Deviſed 
before the day of Payment. ; | 

4. Obligations or Chatteli-real in vight of a Wife, a Execuirix 
or not, are not Deviſable by the Hachond, 

$. A void Preſentationis not Deviſable, iz what kind an Advew- 
ſon in Fee maybe. 


6, Whetbes 


Of Legacies and Deviſes. PARTHI, 
Inge, 
ables, as alſe Bonds and Specialties under the Notion of Move- 


_ 

ſeallpaſe by « Deniſe of al Goods, Chattels, Moveables 
— 

s. i 5 Innes Succeſſor, and a naked Ex- 
ecxtor or particular 

9. Pe eek one adpbegubdyens Publica 
of the Hurbands death, otherwiſe not. 

£0. The ſame Low as to 6 Deviſe made by an Infaxt during Mi- 


nority 
N ayment Equivalent Payments. 
4 A Tnſencl Charge ixcumbent an Logo, i 10 be defrayed by 
the Executor, not the 
23. Bye Eledlion 16 Fi IHR by the Teftators Inten- 


——_ to the utmoſt Confiſteney with 
oh Deva werdeterhe beft advantage of the Deviſce. 

16. ph mns r ay =, to be extended beynd what is 
R ational in Conftruttion of Law 

4 Advantage of Reſidnary-Legatary when others re- 


18. among the DD. touching 8 Legacy to the Poor. 
i9: 4 Advantages to a - RAR the making the 
Teft ment and the Teftators deat 


20. The Deviſe of s Thing not in rerum natura at the Teftators 
death, i void. 

21+ The "Teftators Eſtimation of a Legacy doth not alter the Con- 
dition thereof. 

| 22. The Executor may not exceed bis Teftators Eftimate to @ Le- 


he Doe of 
23- The Deviſe of a part, not expreſſing what part, implyes 8 


- katie of Law to avoid nucertainty;, and the Law 
© ronching Ellis and fail _ 

25. Where @ i given Notmine porn, ailure int 
_ ny 49a may take eitber, but not both Legacy 
and P 

26. Where there happen Two Eleftions in one Deviſe, the Le- 
gatary ſhall bave the firſt, the Execntor the ſecond. 

27. The Law tonching a Deviſe of a Houſe, where the Teftator 
had none, or many, or brunt, or r#in'd, or pull d down,or demo- 
liſh'd, or re-edified. _ 

2 
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' 26 Te what Caſe  Mhilljoyning to. 6 Houſe, ſhall poſs by « Deviſe 


of the Houſe, or not. 


29. One T 0 be Compriz'd under 1be Appellation 
cbr, Hh he otter Imention. g 


. One Stable or one Kitchin to Two Houſer, fhall paſe with 
that Deviſed Houſe, whereto they are moſt nigh, or moſt Con- 


. 81g ous. | 
31. The Low toxhing the Devi of .a Howſe with all things 
therein. 

OO COT gp noyrn and the De. 
33-1 " aſe} a Shop. Field carries ale the Edfc ereled there | 
* The Civil Law where the Fee of Landis to one, 

| the Romeo the ſame Land to another, __ re — a 
5. in what Caſe an error or miſtakg in the Teftator may be a pre 


"an A Lg or Beſs mey be for a wel from the Totaters | 


3+ AD Omiſion of that mhereef the Tet» 
rode png fey he: 
38. A Legacy to Two, |whereef one is noty accrew? in the wholz 


to the = wh e”; ha 
Farber at 
hs tr Cee medio. eyes. _ —_— 


41. CT ſame thing Conditionally twice Deviſed by two Teftators 
to ſrealFerou, —_————_ bx. --—— > => mane 
is mere ered er the Deoſe mad _ go ney 

s Deviſe is to apportioned, w 
92: raed ix the thing Deniſed, (nyt mages. 


aa Devi of Lend by # tertain Name carries all of thas 
Name, thegh whermſe df, andy the Teftave intended 


45. 4 wordr that & bat plainly dodlareche Teftators meaning, 
| _— | 

46. foal pay the Land-lords Rent for Graund in 
| Lag Leak, the Fi Fra @ nt wfney" ie Preiger cond flo 


' 


464 


233 Of Legacies and Deviſes PART HL 
47- A miſtake inthe Teſteror only of the Scitwation of rhe Land: 
Deviſed, ſhall not prejudice the Deviſe. 
The difference berween neceſſary and voluntary Alienations, 
probibtted to Deviſeer by a Teſtator. 
» 49, A Tripartite Caſein point of Alienation prohibited by a Te- 


ator. " 
50. Hew the dirjunitive | Or } in Legacies and Deviſer, is free 
quently. underſtood for the eonjunttive| And. } | 


s) Co0.4.63. 'F Here a Man is Seiſed of a Houſe in Fee, or of Landin 
Perk.Sei.512 Fee, and may deviſe ſuch Houſe or-Land, in ſach caſe 
$18.Coo.11. may. Deviſe the Doors, Windows, Wainſcot, or the like Inci- 
_— 14s dentsof the Houſe, alſo the Trees and Graſs rowing upon ſuch 
£8 vidio... Land.» Otherwiſe it” is with aTenant in Tail for Life or Years 
ra. L.fi quis in- in Houſes or Land. ( s) SLIM 2 | | 
quilinus. in 2 Ifa'man hath an Uſe that is not'Executed by the Stat. of 
porn Uſes, but remains at the Common Law, hemay make a good De- 
dei © Viſethercof (b) And therefore ifone poſſeſſed of a Term of. years, 
Kdei commiſl. : : yea 
art.u.nu.10;, grant it over tognother to the uſe ob+rhie Grantor, he may Diſ- 
b) Perk, Se. pole this uſe by his: Will, for'it'is'm the Nature of a: Chartel. 
_— 3. One that hatly Money to bepaidthiim ona . may 
Deviſe this Money when it comes. -'If A; Enfeofſe B. of Land, 
upon Condition that if B. do not pay A. 2004. fucka-day; that 
A. may- Re-enter. In this caſt A, may Deviſethis-r0o /. 
if it be paid; and the Legacy is good; albcitic be made before 
the day off Payment come. Od 
4- A Man cannot Deviſc by his Will any Real Chattts that 
be hath only/in- right of his Wife; nor the Obligations thatare 
madeto her alone before ox —_— Coverture, northe Chat- 
tels Real or Perſonal which ſhe hath in right ob anvthes as 
Executrix. But all her own :Goods and Clattcis Per- 
ſonal; and'alt-Obligations made to chem beth duting: Goverqure 
e] Perk. Sc. he may Deviſe by Teſtamenr. (+) | 
$60,%& Dr. «© A Biſhop cannot by his Teſtament Deviſe the Preſentation 
Stud. caP. 7- of a Churchthat became wid in his time; yer iff he'or-the Par- 
fon of a Church have the Advowſon thereof in'Fee, and Deviſc 
that Two or Three of his Executors ſhall preſent at'thornext A- 
4) Trin. 13. voidance, this is2 good'Deviſh: (a}\ 4 
Jac. in B, R. a a Devi of Iepmoveatles ( which ad } 
Leaſes, Rents like and'bya Bequicſt Go 
ables: (which are Chattels Perſonal) will paſs. Boads,. aud Spe- 
Agreed. Hil, cialties; but Debts paſs not by either cf theſe: Daviſss. (e) 
$- Car. inC.B. By Immoveables are underſtood not only the forelaid Chattels- 
real, but alſo in ſome ſenſe Trees growing on the Ground, Fruit 
ea\tthe Trees, Terms of Years and the like 3 and by Moveables 
are 
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oa8g 


are Regularly underſtood all Goods both Actually Moving, and 


Paſhvely Moveable. 


- 7. If a Man Bequeath co A.B. all his Goods, he ſhall thereby 
have the Teſtators whole Eſtate ( his Lands, Tenements )) and + 
Frechold excepted ) and thereby the Debts and Money. (f ) If /JGlelin 


he Bequeath to him all his Chattels, he ſhall havethereby all as in 
the former Caſe. If he Bequeath to him all his Moveables, he 
{hall have all his Perſonal Goods, both quick and dead, and if»he 
Beqneath to him all his Immoveables,he all have all the Teſtators rog.c.15.& 


[bis 
verb. de he 


Barr, 
& Bald, ibid. 
& Sranf, Pre- 


are, 


Leaſes,and all the Natural Fruits thereof,as Graſs on the Ground, —_— _ 


Fruit on the Trees, and thelikez conſequently Fithes ina Pond, 

Pidgeons in the Dovehouſe, &c.as Appurtenances to theGround 
| n_ as well as the Natural Fruits, or Graſs growing on the 
ame (g) > 

8, it a Man Deviſe all his Goods and Chattels to A: B. and die, 
and A. B. die alſo before he hath proved the Teſtators Will 3 in 
this Caſe the Adminiſtration of the Goods and Chattels of ;the 
faid Teſtator ſhall be committed to the next of Kin of the (aid 
A. B. and not to the next of Kin of the ſaid Teftator, becauſe 
in this Caſe A. B. was the univerſal Succeflor. (+) 

9. If a Woman under Coverture Deviſe her Land, then pub- 
liſh and approve it after her her Husbands death, when ſhe is (ule; 
by this means that Deviſe which was Originally void, is now 
become good : But if ſhe make and publiſh it during the Cover- 
ture, albeit her Husband doth afterward die, and ſhe become 
ſoles yer this accident alone, without a new publication after 
her Husbands death, will not make that Deviſe good. The Law 
is the ſame as to Goods and Chattels. (i) 

10, In like Manner if an Infant within Age as to Lands, or 
within Age as to Goods, Deviſe the one or Bequeath the other, 
and publiſh the Will 3 and after he come to full and competent 
Age publiſh and Approve it again : By this means the-Deviſe or 

cy becomes good 3, otherwiſe it is, in Caſe he do not Publiſh 
and Approve it when he attains to Full and Competent 
Age. (kJ) 5 al | 

11. Suppoſe the Teftator doth Deviſe in this manner, vis. 
I Will that my Executor ſhall pay 100 1. to A, B. by the Tenth 
day of March next after my deceaſez and if otherwiſe, then my 
Will is, That my Executor ſhall Surrender to him all the Righe 
I havein a Leaſe of my Ground called Black:acre 3 and dies. The 
Executor doth not pay to A. B. above gol. by the day Appoint- 


TI 
gloſ.7.,mu. 18.8 
£) Kelway: 
Rep. fo, 118. 


6] Dyer. 271. 
nu. 8, 


i] Plow, 344: 


& ) Plow, ibid. 


l 


ed. In this Caſe A. B. reſtoring the faid 90 L. to the Executor Axor\ 5 =p 
ſhall have the ſaid Ground 3 and he may detain the Money till he 
recover the Land. (1) 


M m 12. Suppoſe 


2, CAP. 5. 4+ 
I $s 
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bo qu! con+ -/:, 12: Suppoſe the Teftator doth Dbvilc the Fruits of an Orchard 
m— or other Lands, which at a Rent certain he hath taken to'Farm 
gar.3.&Pinell, 'for Seven Years who- ſhall. pay the faid Rent, the Executor or 
ad leg.1,Dce. 'the LegataryAltiis Anſwered, That the 'Executor ſhall pay it,be. 
Sor ma Pr icufc it.isa Perenat Charge, (-m) Or it he (Deviſe certain Lands 
ran =" winch hqhad latcty:/bought,! but the whole purchaſeamoney not 
inc.1dub.z, Paid at the Ticftators deaths the Excautur, bend novtheDeviſee is 
0u.'14, lyable for theſame: (n)Bur the DNeviſoſhallnotitakeefeeticill the 
1) Gharond. .. ſame be paid;iF -there be na. othet Aﬀets wherewithtopay it. 
Reap. 1i9-4+- , 13. AMan poſſeſied of Three, Fidlds, whereof Two called 
Bp 5% Radbrrofts; the gie-being.of much better value them the other, 
—— the third caticd -Loxgtands, 'doth Devide one of his Ragberefis or 

Linglands, which he will, to:A. B. and dies. [Io-this caſe A.B, 
hath his Ele&tion, whether he will have one of the Raifherofis 
or - Longlaxnds; but if he chulcs one of the Ruſhcrofts, it ſhall be 

SRC. that whichis nearcſt in value to Longlands. (0) 

Dub. #.-U": .: "14+ A” Man made his Willy and ;thercin Deviſed toA. Ball 

no.& oleo leg. the Lands which he had inr the "Tenure or. Qccupation1of his Te. 

/// nant C. D.Conlfflting of Mcadow, Paſture, and Arrable Grounds, 
Scituate about the Farm-houſc of. the faidC. Dand dies. The 
Qaeftion was, Whether other Paſture and Arable-Groundsbe- 
Jonging'to the Teſtator, in the Teuure or Occupation of the 
Gard CD: and by him Rented of the ſaid (A; B.- ( but not Scitu- 
-ate as'aforeſaid ,) were to be Comprized within/this Deviſs In 
this Caſc it was Reſolved in the Athrmitive, The Reaſon is, be- 
cauſe the quality or Circumſtance of the Place or Scituation is 
 _ _ nothere joyned with the Deviſc tor any Reſtrictions ſake, but on- 

p/Surdi.Decil, ly by way of Demonltration. (p) 

a 15- AiMan bought certain Lands of A.-B. with a Clauſe or 
Covenarit of Redemption within a certain Time, in the Nature 
of - a Mortgage. The Timeot Redemption being Elapſed, the 
Purchaſer made his Will; and therein ordered, That his Execu- 
tor ſhould Reſtore the ſaid Lands to A. B. paying what Coſts 
and Charges the Teſtator had been at, and Expended about the 
ſaid Lands. The Queſtion was, Whether the. Mortgagor or 
Vendor, now the Legatary or Deviſce were in this Caſe obliged 
to pay the Redeinption-money over and above the ſaid Coſts and 
Charges which the Teſtator had Expcnded about the Lands as 
aforekiid. In this Caſeit is Reſolved in the Negative, ws. That 
the Deviſce ſhall haveche Land paying only the ſaid Charges, and 

J,qubus$.1, Without paying the Redemption-money. (q) 

Cond. & -  x6,//A. B. by his aſt Will and Teſtament makes his Two Sons 
ney, 4 & CD: and D- B. the Joynt-Executors of .all his Eitate, and dies. 
emee. vera C. B. for a certain Sum of Money Sells his Part or Iotereft in the 
pertinente, {aid Eſtate: unto. D. B, his Brother, . Atter D, B, makes his _ 


PaRTIN Of Leogarior ant Devifer, 
and thereinDeviſes to the ſaid C.B. all his Intereſt in the ſaid Eftate 
by bis Father, and dies. The Quefton was, Whether C, B. by 
that Deviſe ſhould: have - all the faid Eſtate whereof the Two 
Brothers: were made: Joynt-Executors by their Father, or -only 
ſo much thereof as accrewed to D. B. by vertue of his Co- 
executorſhip. In this Caſe the D. D. are ſomewhat divided, but 
the prevailing Opinion is, That C. B. by this Deviſe ſhall have no 
more then accrewed to D. B. by virtue of his Co-cxecutorſhipz 
becauſe the other part of the Eſtate was his by Purchaſe, and 
not by being Exccutor to his Father and the Property being 
altered by the Sale, it ceaſed to be the Fathers Eſtate, or any 
Eſtate to D. B. by the Father, and became his own proper E- 
ſtate by Purchaſe. (r) But the Queſtion is put alictle further, 
as whether the {aid Deviſe (hall be made good as the faid part was 
when the Father dyed, or as it was at the time of D. B. the Te- 
ſiators:;death. In this it is Agreed, That the ſaid Devilſe ſhall be 
conſidered only as the Eſtate was at the Time ot the death of the 
Deviſor D. B. and not as it was at the Time of the death of his 
Father. (-) 

17. A. B. bding poſſeſſed of ſeveral Houſes by Leaſe doth De- 
viſe Two of them in his Jaſtwill and Teſtament unto C. D. ſuch 
as he ſhall chaſes: or Two of them to! C:; D! which he will, 
the reſt to.I. G: In this Cafe if C. D. refuſe to take by this De- 
viſe, and: will chuſe neither of the faid Houſes, L G. ſhall have 
them all. (t) 

1$. A. B; makes his Will, and thereof C. D. his Son the (ole 
Executors in which Willhe appoints, that a Fourth part of his 
Eſtate ſhall be given to the Poor in Cale C: B. die without Iſſue. 
C. B. Survives the Teitator, hath a Son, makes his Will, and 
therein Ordains, That if his Son ſhould happento dic Inteſtate 
and without Iſſue, that then the Contents of A. B. his Fathers 
Will ſhould be performed, and dies, leaving Iffuea Son: Aﬀer 
the. aid Son. of C.. B. dies Inteſtate and withour Iſſue. Tn this 
Caſe. Ini this Cale ſome are of Opinion, That the ſaid Foarth 
part of A. B. the firſt Teſtators Eſtate is not due to the Poor, 
becauſe that general diſpoſal which C. B. made in his Will, ought 
to be underſtood only of ſuch Things as might be claimed by the 
hrſt Will, and which could be due only by the ſame. (x) 

Others conceive, That it is due to them, in Caſe there were 
noother Legacies contained in the Wilt of A. B; which his $5n C. 
B, was toſce pertormed and diſcharged. 
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r JDeciz Con- 
fil. 65 &Molin., 
ibid, 


;)Molin. add, 
Coufil, 69. 


t \|.cum.optio. 
Jeoption Leg 


s )JAlex.Conf., 
Iibv.6.Conſ.$1. 
& ibid. Molin, 


19. If a Man doth Dcviſe Land whereon is no Houſe at the 


Time when the Teſtament was made, but One is built thereon 
betore the Teſtator dics3 in this Cafe the Houſe as well as the 
Land ſhall paſs by this Deviſe. (w) Likewiſe if a Teſtator De- 

Mm 2 viſe 
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w]l.ſiextoto. yiſe a Bond or Dcbt, owving to him by ſome Goldſmith or Ban. 
$; A ker, the. principal whereof; hath produced an encreafe bythe'Tn. 
ariz.DeLeg.2. texclt hereof fince the time of making.cheDeriſe In this Cafe 
&Gomez, Re- by the Civil Law the Legatary -ſhall have ſuch Intereſt in the 
ſol, Tom, 11 Bankers Hands, as well as: the Principal, which-accrewed by 
cap. 12-0W.16. yortue of the Principal during the Teſtators life, after the making 
of the Teſtament 3 (x) which by that Law holds true in all 
xJLult.$.Cai, Credits producing, an. Intereſt or Acceſſory prohtz yet it is 0- 
De Liberat.l. (herwiſe even by. that Law-as to annual Rents payable out of 
—_— Land, for therein the Civil doth agree with the Gommon Law, 
nt.1.dub.,. That the Arrears of ſuch Rents behind at the Teſtators ſhall po to 
PR, 4. - 
nu.12 &.dub. the. Executor, and not to the Legatary, to whom the Land is 
PE, Deviſcd. (y) : . 
- po=pnme 20. If the Legacy be not in being, in rerum natzra, at the 
1Js, Time of the Tecſtators death, therfneither the Thing bequeathed, 
7) Lquzfitum. nox the value thereof, is due to the Legatary 3 but if the Thing 
$1 mihi. De « Deyifed is only by any Impediment obſtructed from being deti- 


AS vered in kind, then the Deviſce ſhall- recover the true value 


2Jangel,Mar, thereof. (z) ' 
lib.1.cap.19. 21. If a Teltator Deviſc in theſe words;\.viz. Igiveunto A. 
de Legat. . B, my Land called Blackdown, which 1 value at 100 k this eſti- 
mation thereot by. the Teſtator ſhall not alter the Condition of 
the, Legacy, as it thereby the Executor paying, 160 1. to A. B. 
he ſhall be barr'd from having the Land in Caſe it be more. worth. 
a]Mantic.lib, () On the other fide, it the Land be leſs worth then 1001. the 
9.tit.8.num.2. Exccutor is not obliged to ſupply that undervalue3: uor # it be 
6 | Ranch. De- qe worth, may he retain the overphus. -. (b) Or if the Teſta- 
= ; >mnanay tor ſay, I give to A.B. my faid Land, and my Will is, That if it 
| hgr be worth leſs than 2091. that then my Executor ſhall make it up 
25 ſomuch worth to him. In this Caſe if happily the faid Land be 
found to be more worth, the Deviſce is not obliged to reſtore the - 
eJRanch.pt.t. gyerplus-valuc. (c) | 
G—_—es 22. If a Teſtator doth appeint, that his Executor hall Sell 
4.int.1.Dub.s. ſnch Lands to A. Bat a Price certain, limited by the Teſtator 3 
nu. 17, the Exccutor muſt abide by that Price which is fo-limited by: the 
«} Ranchin.d. Tefator, - though the Land be much wore worth. (d) Likewife 
conch. 335 5&f Teſtator doth by way of Candition toa Legacy enjoyn the 
Legatary todo. ſome ſpecial Thing 3 as the Repairing of a Church, 
or the like; which being fGniſhed, the Reparations exceed the 
. ... value of the Legacy 3 In, this, Caſe. none but the Legataryſhall 
e]DePranis.lic 4 that overplus of Expencein the ſaid Reparations. - (e) And 


+" Wide if an Executor be Appointed to: give me ſuch Lands or 100 1. 


7\Mant.d.tir, In'this Caſe if he doth not deliver me the Land, I muſt have the 
8.0w.2-. 10901, bethc Land mare or les worth. (f)), 


23. If 
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24. If a Teſtator Deviſe part of his Lands called Watermead 

to A. B.” not expreſhng what part, the Deviſe ſhall not be void 

by reaſon of uncertainty, but A. B. ſhall have the one Moiety 

thereof; And if the Teſtator himſelf had but a Moiety therein, 

or other leſſer part, the Deviſee ſhall have the one half of what 

the Teſtator had therein. (g) Butif the Teſtator faith, I give g7 gebuft, ag 

to A. B. that part of the Houſe which I inhabited, or was wont 1. nomen. $. 

to make uſe of for my habitation; if it be uncertain and cannot Portionis. de 

well appear which part of the Houſe that was, 4. B. ſhall have verb. Sig, 

the whole houſe, fo as noother than the Teſtator did inhabit or 

uſcd to dwell therein. (hb) b)Rebuff.ibid. 
24. A man having ſeveral Houſes in the City where he lives, 

and others in other places, faith in his Will, I give one of my 

Houſes to A. B. In this caſe A, B. ſhall not be excluded his Le- 
cy by reaſon of uncertainty, but ſhall have one of the Houſes 

[evare where the Teſtator lived, (7) or if he faith, 1 will that 5) Graf. 5 le. 

A. B. ſhall have one of my Houſes, he ſhall chuſe which he will gatum. q. 62. 

have : But if the Teſtator ſay, I will that my Executor give one 

of my Houſes to A. B. In that caſe the Executorhath the ele&tion 

tog.ve him which he pleaſe. -(&) And in caſe the Legatary hav- F” pen.de Le- 

ing the eleion, makes more than neceſſary delays in determining, gar. 2. & 1,19. 

his election, the Ordinary at the inſtance of the Executor , may 23- | fi ita, $. 

fix hima time within which he ſhall finiſh the ſame , in default j\"eea Barr 

whereofhe may Decree the election to the Executor. (7) But if anger. libs. 

by the Teſtators Will the elefion be neither in the Executor , nor cap. 16.De uſus 

in the Legatary, but ina third perſon, In ſuch caſe that third | —_— 

po is to make the choice within one year next after he ſhall —_— Op» 
thereunto required, otherwiſe the eleQion devolves to the Legar, 

Legatary, whoſe choice in fuch caſe is not to exceed the Rule of =) 1, ule. C. 

Mediocrity. (m) And if the Legatary happen to dye before ſach Commun. de 

ele&ion made by him, his Exccutor ſhall have it. (#) _ Sg Q 
25. If a Teſtator doth by his Will appoint, That his Executor qu, 4, @l.'4. , 

ſhall within a certain time deliver into the right and poſſethon of infin. "by 

A. B. ſuch or ſuch Lands by name, under the penalty of 100 4. ”) Ranch. De- 

Irr this caſe, if A. B. (the tinie being clapſed, and the Land not _ = _ 

delivered) ſhall accept the penalty, L may recover the 100 /. but Guid. Vp. ©. 

not the Land 3 But it he accept not the penalty, he may recover” 214. charond. 

the Land, not the 1001. (o) Reſp. 1.7.c.95. 
26. If a Teftator in his laſt Will and Teſtament doth-Devife in AER. 

this manner tiz. I give unto A. B. one of my Meadows\, ory boy 

one of my Houſes. In this caſe the firſt choice is in the Legatary, nis. 

whether he will have one of the Houſes, or cne cf the Mcadows ; #)) Papon. No- 


But then the ſecond eleQion is in the Exccutor 3* that if the Lega- _ = erg , 


tary chuſe a Houle, the Executor ſhall appoint him which he ſhall yerc ca, 
have. (p) pag. 710, 
| 27. It 


294 


3 Menoch. de 
Freſun. lib. 4. 
ſ. 129. 

r) Mantic.li.s 


eir. 2; nw, 
5s) 1. fiira 


ſega 


rum. $. ulc. de 


L 
Jt qui uſusf, 
ulusfr, 


of, 5. Nu. 5+ 


Of Legacies and Dewiſer\ | PARTE 
- 27. If -the Teſtator Deviſe a, Houſe 3 nat .cxpre what 
Houſe , :it.is. a ugid Deviſc, if he had no Houſe; but .it be bad. 
ſeveral Houſes, it ſhall be preſumed to be that Houſe whercin 
he uſually dwelt, if his intention appears not to. the contrary. 
@ And if the Houle Deviſed, afterwards happen to be burned, 

e ground whereon it ſtood. is duc-and belongs to the Devilce. 
(r) But if it were pull'd down by the Teſtator, himſelf, and not 
re-cdihed,. it is atherwile 3: (s) for that implics, a revocation of 
his mind and will. - But if a Houſe Deviſc tofall in the 
life-time of the Teftator , the Legatar y ſhallhave the ground 
whereon it ſtood. (t) 

28, Suppoſe there be a Mill joyning to the Houſe which is 
Deviſed, or it be exceed at the end of the Wall of the Houſe, or 
Scituate at the end of the: Orchard belonging to the Houſe 3 the 
Queſtion is , whether it: (hall, paſs -to the Legatary with the 
Deviſe of the ſaid Houfe ? In this caſe it the Mill was built by 
reaſon. of the Houle, and to Grind for the uſe of the Family 
thereof, it ſhall then paſs with the Houle in the Deviſe thereof 3 
Otherwiſe, if it were built to produce an Annual Rent, or to 
Grind for any; Strangers; whatever, unleſs it:ſtand upon 


TE axt of 
24 59,05 oe ground the very principal Mankon houſe, and within the 
z) Nolioze. 


Precin&s of the ſame. («) , 

29. Suppoſe a man doth purchaſe certain Tenements of A. B. 
and other certain Tenements of C.D.with one and the ſame price, 
and with the ſame Sum of Money, and after doth Devile A. B's 
Tenements in theſe words , viz. 1 .do give and Devile A. B's 
*Tenements as I bought them, unto F. G. The Queltiou is, 
whether C, D's Tenements do alſo pals by that Devile ? It is 
Reſolved in the Negative, unleſs it doth appear by ſufficient 
proofs that the Teltators iutention was to compriſe the one 
under the Appellation of the other, or unleſs the Teſtator uſed 
promiſcuouſly to receive and place to Accompt the. Rents of both 


») 1. Przdiis. 11 the name only of A. B's Tenements. (w) 


De Legar, 3,n 


$. Titio, 


30, If a man having two Dwelling-houſes joyning together, 
which have but one Kitchin , or but one Stable in common to 
them both, Deviſe one of theſe Houſes 3 the Kitchin and the Sta- 
ble ſhall paſs with that Houſe they joyn nigheſt unto, and 
through which the paſſage commonly is unto them, or which 
it demoliſh'd the Kitchin or the Stable could not remain uſe- 


x.lib.3- ful. (x) 


x) Ale 
Confil. 54. 


31. If a Houſe Deviſed with all the things in it, It is to be 
underſtood only of thoſe things that were in it when the Teſta. 
ment was made, and not of thoſe things which the Teltator 
brought into it afterwards; likewiſe if a Houſe be Deviſed with 
all the things which ſhall be found in it when the Teltator dyes, 


FarTil. . Of Lhgccier ind Deviles. TRY 
it" is notto be underfiood of ſuch things '4s were br irito the 
Houſe without the privicy.or know of the 'Teſtator, ,or 
which'were caluatly and by chance brought into it z Contrari- 
lay wag a5 prey ny ory out of = Houſe, ſhall 
not be excluded out of the or Devile; nor an Hi 
moveable Goods in the Houlewhich are not tn oolF.; Aon 1a men 
ever ng.there as of. 'Domeſtick uſe 3 For which reaſon 0s & Man, 
Debts-upon Billsor Bonds, Money, and Wares deſigried for Mer- |: "2: 2 
chandize, and thellike, are not within the ſaid Deviſe of a Houſe ” ** 
with all things in it. (z) 7) 1.quzſirum 
32. If a man Devile his Chamber, he is to be underſtood $- Papinianus, 
rather to have Deviled the things belonging 'to the Chamber Ge | 
than the Place. (4) Bar'it a mai Deviſthrs Drapers-Shop, heis 94 ny hm 
to be underſtood tohave Deviſed rather the Place than the Waxes "= &T _ 
therein, For that the word | Dyepers) ſerves only by way of ®anchin. De- 
Demonſtration to to ſhew what thop he 'meant 3 Otherwiſe Cil. part, 3. 
if he ſay, 1 Deviſe, my Shop and Cloth 3 in that caſe it ſhall be gon ty. 29%. 
+ underſtood the Cloth iwtheShop- (b)-- © | Wy "yp 
33.. If a mari Deviſe a certain Field wherein any 'Edifice or 24-4e Leg... 
uding,doth fland, that Building doth paſs by ſuch Devie- of © .li.g, 
the Field, if not expreſſycxecpred inthe Deviſe 3 (c) yea, albeit & 3 De cm. 4 
the Edifice were Erctted after the Teſtament was IC: but if lib. 4, inf, 2, 
the Ficld be Deviſed (excepting the Edifice thereon) the ground, dub. 7-0. 19. 
in caſe the Building ſhould be demoliſhed , is likewiſe excepted 51 * op 
out of ſuch Deviſe. (d) ) ene dtie, 
Far If a man ſhould Deviſe the Fee of certain Lands to one, « L'Sik ica, jn- 
and the Rents, Profits, and Iſſuers of the fame Land to ano- fin. De fundo 
ther, and both in the ſame Will; In this caſe by the Civil Law '*ſtrud. Leg, 
the Rents thereof are equally to be divided between the two cepmalh 2 
Lepatarics. (e) WEE 
35- Suppoſe a man in-his laſt Will and Teſtament faith, 1 4) Mantic, d, 
give untomy Wite. the Tenement and 7001. which”I had with *%*+.2-2u: 24. 
her in Marriage, when asin truth he had but 600'?. with her 42 5:3: 1" 
belide the Tenement 3 In this caſe ſhe ſhall have 700 1. with prone fk 
the Tenement, (f) unleſs it can be ſufficiently proved that the Be uſufr, ad- 
Teſtator did think or conceive that he had had 900 /. with her 3 crelcend. 
ia which caſc there is only 6001. and the Tenement due to her y = _—_ de 
by the aid Legacy or [Devile. (pg) Pratap. f4c 
36. A Legacyor Deviſe may be inferr'd from the mind and &) Surd.Decif 
intention as well as-from the Expreſs words of the Teſtator. As 14% 
thus, A. B. conftituteshis two Sons his Exccutors, and in his 
Will ayes, That they ſhall not inany caſe Alien the Leaſes aud 
Rents, whichout of his Eſtate are- about to 'come to them, hut 
ſhall preſerve them for 'Succethon, viz. of their Children ,, and 
ordered.it (0, that he made his two Sonsenter into Recognizance 
. fo. / 
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to obſerve his fid Injunction accordingly, and dyes. The 
Succeſſors of the ſaid Sons claim and demand the ſaid Rents and 
Leaſes by vertue of the faid Deviſe. They cannot De jure , 
but after the deceaſe of both the ſaid Sons, it ſhall come to their 
þ) gloſs. in $. (aid Succeſſors, not before. (h) 
Pater _ l. 37. Theomillion of thequality or deſcription of a Deviſe in a 
*Legar. 3, Will, albeit the Teſtator therein ſaid he would inſert the ſame, 
doth not viciate or null the Deviſe. Therefore it a man Deviſe 
certain Lands and Tenements with their Appurtenancee, ſci- 
tuatenigha Town, to the Corporation thereof 3 and in his Will 
faith [| Which Lands and Tenements with their Appurtenances, I 
ſhall after in this my Will deſcribc, and ſet forth the juſt bounds 
and Limits thereof; as alſo what I would have the faid Corpo- 
ration Annually todo in remembrance of me, for and in conli- 
deration of this my Devile] But being by death prevented, 
wo neither of theſe; the ſaid Devile is notwithſtanding 

Lcum parter, . (2) 

? views in 38. If Land be Deviſcd to 4, B. and C. D. when A. B.' is not 
_ ibid. De in rerum natura, C. D. ſhall have the whole. '(k) 

Goſs. 11, 39+ A Teſtordoth Deviſe certain Houſes to A. B. after the 
$7 quis lega- death of his Executor, and dyes 3 the Houſes happen to be burnt, 
verit de Le- living the Executor, and by him Re-edifyed , the Executor dyes. 
gate 1. :In this Caſe the Executors Executor is obliged to ſurrender the 

. Houſes to A. B. but he may deduct the charges of Rebuilding 
then, if they were not burnt by any default of the firſt Exe- 
Ngo. in 1. cutorz otherwiſenot, (1) But it they were burnt in the Teſta- 
Domus. de Le- tors life time, and by him Rebuilt, or others creed in the ſame 
gat. 1. place 3 In this caſe the Deviſe is void, unlcfs it appears that the 
m1. fi ita Le- Teſtators mind was otherwiſe. (m) But it they were only 
garum. $. fi mended, altered, and repaired fo often that there remains now 
Domus. de nothing of them at the Teſtators death as when the Teſtament 
_: nar, Was made, In ſuch caſe the Deviſe is good. (n) The Law is 
n] 4. Leg, "'* the ſame incaſe of a Ship or other Veſſel ſo often Repaired, that 
little or nothing thereot now remains at the Teſtators death , 

which was at the time of making the Teſtament, 

40. A. B. Poſſeſſed of ecrtain Lands called the Milfields, in 
one corner whereof ſtood a Little Vineyard, made his Will, and 
therein Deviſed in this manner, viz. 1 give unto I. G. my 
Lands called the Milfelds, excepting the Vines which ſhall be 
therein at the time of my Deceaſc. A. B. after the making of 
the ſaid Teſtament, and before his death did cut down the 
Vines which were in the corner of the ſaid ground, and dyes. 

6]1, fiquis le- The Queſtion is, whether the corner of the faid ground where 
Sa the Vineyard ſtood ſhall paſs by this Deviſe ? It is held in the 
ibid. Athrmative, (o) grounded upon that Rule in Law , Exceptio rei 
L1]Bar.indi&,1, que 10x reperitur, nibil importat. (p) 41. A. 


ParTill, Of Legarier and Deviſes. 
41. A. B. By his Ia Will and Teſtament doth Deviſe a cer- 
tain Houſe toC, D. in caſe his Ship returns within a year fafe 
home from the Straightr, makes his Executor, and dyes. The 
Executor doth Devile the fame Houſe to 7. G. under another 
Condition. ing that other Condition the ſaid year ex- 
pires, and the Ship not return'd from the Straights; whereby 
the firſt Condition of the Devilſe to C. D. fails, In this caſe the 
Deviſe made by the Execcutor under that other Condition, if 
performed, is z otherwiſe ® would be, in caſe the former 
Condition had accompliſhed z in which caſe the Deviſe made 4 ce :1 
by the Executor would have been void. (9) am. $. 
42, If a man Deviſe a certain parcel of ground, and after Ere& cum ſtaru lib. 
an Edifice thereon, the Building or SuperſtruQture as well as the Pe Legar. 1. 
ound doth pals by that Deviſe, and the Deviſce ſhall have them 
thz(r)becauſe the Rule in Law is, @zod edificatur in ares Legata, '] SENG 
cedit Legato.As we uſe to fay, Cxjus eft ſolum ejus eft uſque ad calum. yr. , dia, 

43- Suppoſe the Teſtator doth Deviſe one halt of his Lands L. ſuperficies 
in Dale to A. B. and doth Deviſe the ſame half part of the ſame ſequitur 1o- 
Lands to C.D. anddoth Deviſe all his Lands in Dale to F.G. |2-810\s.min. 
and ſojoyns themallin the thing, and disjoyns them in and by þ,n,o. de Le- 
the words. In. thiscaſe F.G. opght to have one Moiety of the gar. 1, 
Lands; A.B. andC.D, the other Moiety. After C. D. dyes 
before the day of performance of the Deviſe, by which means his 
part accrews to his Collegataries by way of Accreſhion, (or as 
we (ay by way of Survivorſhip) and not to his Heir nor Execu- 
tor : Thereforeas F.G. had more in the Deviſe than A.B. fo ; 
now he hath more than A. B. in that part of C.D. (-) : Liagaghs 

44- A. B. Poffcſſcd of divers Lands and Tenements, among 4 : 
which were certain Lands called Lilſtones, and ſo called time out 
of mind; but in regard of its great Extent, he did for the better 
and more Commodious Letting it to Farm, divide it into two 
parts, and called che one the Upper Lil:ytones, the other the Lower 
Lillytones. A. B. makes his Will, and therein gives divers 
Lands and Tcnements to his Niece, among which he gives Lilly- 
ftones, not ſaying whether the Upper or the Lower Lill\ſtones. 

The QJqcſcion is, whether his Niece ſhall have all the faid Lil- 
ſtones, or one'y one of the ſaid divided parts thereof ? It is Re- 
ſolved, ſhe ſhall have the whole , uuleſs the Executor of A. B. 
can provethe Teſtator intended her only one part thereof. (t) . 

45. A Teſtator makes his Son Executor, andin his Will aith, *] '& jor - 
Let my Hop-yardat the lower end of my Orchard,and my Ground tories. Leg.2. 
in the Pariſh of D. ſuffice my Colin A. B. It isa good Devile of 
the Ground and Hop-yard , to A. B. So likewiſe, if he had 
only faid, let my Coſin A. B. be contented with the ſaid v1 gloGs in 
Ground and Hop-yard , or withmy Houſe ſcituate in, &c. (#) 4 yr 

N n 


et commil(- 
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Note that. in this caſe the perſon of the Deviſce muſtnat only. (as 
 inaall other Legacies) be certain, but al the Land Deviſed muſt 
w] gloſs. min, by the Deſcription of its ſcituation be reduced to an. infallible 
wid, lit. ff certainty 3 otherwiſe the Deviſe will be void. (w) 
— 46. A. B. Rents certain Orchards at 201. per ann. for the 
term of Seven years,makcs his Will, therein gives the Fruit thereof 
for thereſidue of the term yet tocome and unexpired unto C. D. 
& orders his Executor to dcliver him the Leaſe, & to ſuffer him to 
enjoy the Fruits of the ſaid Orquards. tor & during the term afore- 
ſaid. In this caſe the Teſtators Executor ſhall pay the ſaid Rent, 
and ſuffer C.D. to enjoy the Fruits thereof otherwiſe the Legacy 
#7] 1. qui qua- might be nothing worth 3 or it Fruit fail worſe than nothing,(x) 
berh - = 7. An Erroncous demouſtration by a Teſtator of the ſcitua- 
mnghy © E8* tion of Lands Deviſcd by him, ſhall not prejudice the Deviſe. As 
thus, The Teſtator in his Will faith, I Deviſe my Lands of Cam- 
merxel which are in Ireland unto my two Nephews A. D. and C.D. 
Alſo my Lands of Kirkaven which are in Scotland, and dyes. After 
the Tcſtators death there arc tound certain Lands which belonged 
to him called Kirkaven, but they are not in Seotland 5 The 
Queſtion is , whether thoſe Lands in the.deſcription of -whoſc 
{cituation the Teſtator was miſtaken, do belong to the Devilces ? 
It is anſwered in the Afhrmative, it it appear the Teitator- had 
3] |. patrons. 1 thoughts of Deviſing them at all. (y) 


. libertis. & X X , 
oſs Did. de 4$. A Teſtator makes his Son Exccutor, and in his Will Pro» 
Legat. 3. hibits him from alicnating or Mortgaging the Eſtate or any part 


thereof, wh:reto he is entitled by ſuch Executorſhip,commanding 
him topreſcrve the ſame for his Childrcn lawfully begotten , and 
dycs. The Son for 1007. doth Mortgage or-ſell outright to 
A. B. ſuchccrtain Tencments of the ſaid Eſtate as his Father the 
Teſtator Icft at his death in Mortgage to C. D. for 100 }. and with 
the Proceed thereof pays off the faid 100/. to C.D, , to whom 
his Father in his life time had Mortgaged the fame. The Que- 
ſtion is, whether the Sons Obligation or Alienation thereot to 
A. B. contrary to the Teſtators expreſs command , be good in 
Law ? I ſccms not, becauſe of the Teſtators Prohibition forti- 
fied with a Reaſon, That he would have it Icft to his: Children 
lawfullybcgotten 3 but the Law is - otherwiſe , and ratihes the 
Sons Obligation or Alienation thercof to 4. B. Becauſe it was a 
neceſſary expedient, and.not of his. voluntary choice z the Law 
touching ſuch Prohibitions extending only to voluntary, not to 

{7} 1. Parer i- neccflary Alienations. (z) 

liam, & gloſs... 49. A. B, makes his Will, aud therein Deviſes certain Lands 

wid. de Leg.3. and Tenements to his five Sons by Name , under this Proviſo or 
Condition, That if cither of them Alicnated his part thereof to 
a Stranger, that then that part ſo Alienated contrary to wy a 

zoul 
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ſhould be and enure to th& Crown for ever, and dyes. After Two 

of the Sons ſell their parts to One of the other Three their Colle- 
gatories and dye. Heafter makes A. B. a ſtranger his Executor, 
gives him the ſaid Two purchaſed parts, and dyes. The Queſtion 
is, whether the ſaid Two parts belong to-4. B. or to the furvi- 
ving Collegataries that did not Alienate, or to the Crown? It 
is Reſolved, that they belong to A. B. and not to the Colleya- 
taries, norto the Crown 3 Not to the Collegataries, becauſe 
the perſon of A. B. the ſtranger is not hereto be conſidered , bur 
the perſon of the Purchaſer who Deviſed it to him, who accor- 
ding to the Teſtators mind was one of thoſe to whom the Teſtator 
permitted or tacitely implyed a Sale might be made; And it is 
only they, not others, that are prohibited to ſell their own parts 3 
and therefore the parts which they purchaſe, are not ,-as thoſe 
which they hold immcdiately from the Teſtator, prohibited by 
the expreſs command or tacite intent of the Deceaſed, to be alie- 
nated to ſtrangers. Nor to the Crown, becauſe the Condition 
of the Deviſc, viz. Alicnation contrary to the Teſtators meaning 
(without which the Crown is not entitled thereto) is not exi- 
ſtent? for that the parts meant by the Teſtator, were fold to 
their Collegatary, and not toa Stranger, to whom indeed they 
were afterwards Deviſed, but not 79: DmdbarSas to the Teſtators 
ſenſe and meaning , becauſe not the perſon of the Stranger, 
Executor to the Purchaſer, (as aforclaid) but the perſon of the 
Purchaſer himſelf is chicfly to be confidered. (a) a) Di, L.$, 

50. Note, That ina Bequeſt of Legacies, the word | or] is —y & 

not much a Note of Dismniton, as of Augmentation (compre- er ay Ge 

hending bothz,) becauſe in Diſpoſition of Legacies, the Law ex- 2 
patiates the Interpretation as far as it may have any conliltency 

with the Teſtators mind and mcaning, and will take its meaſures 

from theutmoſt Latitude cf his intentions. For which reaſon 

if che Teſftator faith, I give my City-bouſe or my Countrey Farm to 

my Dawghteri Anne, ſhe ſhall have both. (b) And this is the f Borg 9 
Common opinion , from which notwithſtanding there are not £5 mag ons : 
wanting, and they not of the minor DP. who recede. in their lib. 2, Conſit, 
Judgments, aud held That a Piſjundive in a Legacy ought to re- 153- nu. 4. 
tain its force, ſo as the Executor may be leaſt burdened. (<c) c} Moline. & 
which ſeems nothing infcriour to Reaſon in an irmpartial ballance z Covarr Reſol. 

yet this may be relycd on as indubitable, that where the Digun- = 2. CAP. $. 

(ve is placed between two ſuch things as are commonly con- as 

ccived under the notions of Genus and Species, or between the 

whole and his part, then and in ſuch caſe it ſhall be taken for a 

ConjunGive, as if the Teſtator ſhould ſay, I bequepth to my Wife 

my Plate, Jewels, or ſuch things as I provided for her; the latter 


words whereof arc Generical,, the former Specifical, (hc ſhall have 
Nn 2 both. 
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both,.. Or if he ith, Thequeath tomy Wife my Wine which is in 
the City or in the Port; the Port is held as part of the City, and 
ſhe ſhall have the Wine in both. Likewiſe if any. thing be be- 
thed to D. E. or F.G. here in this caſealſo the word Cor 
| be taken for the Copulative [ and] ſothat both ofthem ſhall 
equally take by this Deviſe, unleſs the one be of nearer kin to the 
Teſtator than the other 3. in which caſe the neareſt of kin ſhall 
4) 1. cum pa- haveit for his life, the other afterwards 3.(4) orualefsit can be 
ter. $. ate. de proved that the Teſtator did bear more affetion to the one.than 
Legar, 2. to the other 3 in which cafe he to whom the Teſtator did bear 
e) Ripa. in c. molt affeftion, ſhall be preferred; (e) orunleſs the one of them 
Inter c#teras. is not legally capable of the _7 z in-which caſe the word { or} 
-—_— ſhall ſtand, as properly it is, for a Diquntive.. 
vera. M14 One Deviſed his Lands to histhree Daughters, and ſaid fur- 
Mich.z1. Eliz. ther in theſe words, viz. . I will that every of them be others Heir by 
Fowler and equal portions. . Whereupon it was doubted, wheu one of them 
—_— x dyed, whether the others thould hold by ſurvivorſhip as Joynt-- 
0g "+ Tenants, Orin this caſe as Tenants in Common. The whole 
| Court was of opinion for the latter,and not as Joynt-Tenants, for 
that it appear'd, the intention of the Donor, was fuch in ſaying 
That each ſhould be others Heir by equal portions, which not 
be if there were a ſurvivor,for therebyit is not poſſible the words 
of the Will can be of any force. 
Trin. 38. Eliz. Although properly Houſes paſs not by the nameof the Lands 
B.R. & Paſch. yet in a Devile they ſhall wr po the Name of all the Lands, if 
I the intendment benot otherwiſe by ſome Expreſſionsof the De- 
Cro, par. 3.. Vitor for _—_ in a Writ nothing ſhall be demanded or reco- 
PL 3. Pl.4 vered butaccording to its proper ſignification ; yet in Wills Ex- 
Vid. Rep. 2: prefſions ſhall be taken according to rhe Common intendment. 
wage. In 61%: Wherefore in a Will, by the Deviſe of his Land all his Houſes 
P'#« may pals, ornot, according as it is phraſed by the Deviſor 3 For 
if a man Deviſe all his Lands, his Houſes ſhall paſs 3 but if he 
reſtrain the word | Land] according to its genuine propriety, as 
Arable Land, or doth couple it with Mcadow and Paſture, in 
ſuch caſe the expoſition. of the word ſhall be. taken according to 
the common intendment of the Deviſor 3 or having both Houſes 
and Lands in A. and B. doth ſay, Ihequeath to C. all my Houſes 
and Lands in A. And to D., all my Lands in B. In fuch caſe 
and by ſuch expreſlion the Deviſfor ſeems to exclude the Houſes 
in B. out of the Deviſe to D. which expreſly he. includes in . 
ker fcc the caſe thus, viz. Debrfor Rent, the 
. Moore ſuccinctly Reports the cale thus, vis. r Rent,t 
ood In Defendant pleaded nibil debet. Whercuponit was found , That 
Haydon. Moo. F.S$. being ſcifſed of three Houſes, and other Lands, Paſtures, 
Rep.-nu. 49-1 and Mcadows in Watford in the County of Hertford ; as Yr” = | 
c 
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Houſe and Land in the County of@zford, Deviſed the fame in this 
manner, viz, 1 give all my Capital Meſſuage in the County of 
Oxon, and all other my Lands, and Meadows, and Paſture in the 
Pariſh of Watford. The Deviſce brought Debt againſt the Leſſee 
for years of the Houſes in Watford: And it was adjudged Maintain- 
able, becauſe the word | Land } comprehends Houſes, and the 
Houſes ſhall paſs by the Deviſe. 


— 


CHAP. XxX, 


Caſes in the Law touching Legacies of Chattels 
Perſonal. 


I, Hattels Perſanal may be bequeathed to one for life, and 
C afterwards toandther.z in which cale the firſt hath only 
the uſe or occupation, the other hath only the iety thereof: 
So that if one: Will that A, B. ſhall enjoy the uſe of his H 
ſtuffduring his life, and after that it ſhalt remain to F. M, This 
is a good Devilſc thereof to F, M. (a) But-if the thing 
bequeathed to the firſt of them, then it is otherwiſe; for the 


ift of a Chattel Perſonal = but for one hour, is the gift 
Treok for ever 3 (b) Provi the Teſtator make it Abſolute, 
not Conditional. | 


it felf be 4) $7.8. 6.30. 
Lirtl, Broo, 


Sed. 388.314- 

209. 

v Hill; 9.Car. 
R. the Lady 


or 


2. Chattels Perſonal do paſs under / the: legal Notion of Move. 2449s Cale. 


ables, as Chattels Real do under that of Immuveables;, of both 
which the Law makes a Diſtintion into Creatares Living, and 
Things inanimate > albeit of the living, Chattels Real there can 
but very few inſtances be given 3 Such was Wardſbip in reſpe&t 
of the Tenure of Land; As alſo Villexage for years; or that 
_—_—_— the Lord had in the Villain only for « Termz who 
reſembled him whom the Civil Law terms Aſcripritiue Glebe, or 
onein perpetual Obligation to the Plow on {ome certain Lands. 
The Real Chattels Inanimate chiefly confilt in Houſes, or Lands, 
or the iſſues thereof, as by Leaſe for years, or by Extent upon 
Judgments, Statutes, or Recognizancesz Or if the Teftator had 
a Termof years in certain Advowſons, Tythes, Profits of Fairs, 
Markets, or Court Leets, the Intercſt is a Real Chatcel among 
the things inanimate 3 likewiſca Preſentation to a Church, upon 
the next avoidance, and before it come to he void, is a Real 
Chattel. (c) But of this, and Chattels Perſonal , with their 
reſpective Individuals, the Reader may have a more exact Defcri- 

, if he hathar toCap, 6. Pay. 3. wherennto he is 


Derred for cleaxex {atisfaction. .. 


3- 4. 


c] Off, Exec; 


CaP. 5. 
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d ) 1. cum pa- 
rer. $. Dulci(- 
ſis. & gloſ. 
ibid. de Leg.2, 


e)1, Si quisin 
principio. & 
gloſs. Hid, de 


Legar. 3. 


' 1. uxorem, 
$. legaverat. 
& gloſs. ibid, 
de Legar. 3. 


£) \ibrorum, 
& gloſ, 1bid. 


Of Legacies and Deviſes. 
3+, A+ B, having two Brothersand one Son, makes his Son his 
Executor,, and in his Will ith, -/Thathe would'have his Son let 
the ſaid two-Brothers, (who are the Sons 'Uncles) have all the 
goods hehathin D. and M. or elſewhere, ſaying witha!l, That all 
theſe things he doth leave them for this Reaſon, becauſe he 
would not that his Son ſhould have any Difference or Contro- 
verſic with them. In this caſe and by this Deviſe ' A. B. ſcems 
to Icave his two Brothers only what was in common between him 
and them; andno more This interpretation being grounded on 
the Reaſon annexed at the cloſet the Teftators words , where 
he ſaith | Becauſe his Son ſhould have no difference or Contro- 
verſie with them] by which Reaſon he ſeems to have a proſpe&t 
of Differthces like toariſe between him and them by occafion of 
ſome goods in common between them (as is uſual iu caſcs of 
{uch Community) And thence ſeems by ſuch words added to 
the Bequeſt to prevent ſuch probable Differences,not intending to 
include within that Legacy ſuch Goods as were not like to cauſc 
any Difference between them. (4) 
4+... The tuſt Declaration of the Teſtators'mind Derogatory to 
the ſecand,” prevailsagainſt that ſecond, unleſs thereby the firſt 
be ſpeeially revoked 3/ And therefore if a Teſtator in the beginning, 
of-his Teſtament, faith, That to whom ſhall bequeath twice, 
I would have it due but;once3. and then gives a Horſe to A. B. 
After in another part of his Teſtament gives his Books to A. B. 


PaRkT IL. 


; And after that towards the end of his Teſtament faith, it re- 


penteth me that 1 declared 'my ſelf in that manner in the former 
part. of uy Teſtament; for T incline'that A. B. ſhould have my 
1id Books and the Horſe; In this caſe the Legatary ſhall have 
them both, notwithſtanding what the Teſtatorfaid in the former 
part of his Teſtament 3 for a Teſtator cannot in his Will impoſe 
ſucha Law on bimfelf, as from which by his Will he cannot recede; 
becauſe only;that which is indeed his Will, is his Law, and a Law 
unto it (elf, and that alone ſhall ſtand. (e) 

5. If a mandoth Deviſe to A. B. all that he doth poſſeſs in 
London; by ſuch general words ſhall paſs all that he hath in the 
Szburbs, as well as in the City; But his Books of Accompt, or 
Calhin his Cheſts, which he hath cither in the City or Suburbs, 
do not paſs by ſuch general words iva Will. (F) 

6. If-I bequeath 100 Books, the Legatary ſhall have 100 Vo- 
lumes of Books, not computing the'ſeveral Books that may be 
in one Volume, as ſo many of the 100. And if T bequeath him 
my Study or Library, ſhe ſhall have only the Books, not the 
place where they are, nor other things that may bethere. (g) 

7, If a man, Deviſe his Houſe to A. B. 'with all'the things 


de Legat. 3. therein when he ſhall dye 3 ſuch things 45-are there only by chance, 


and 


& \ 
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and did not uſe or were wont to be there, do: not paſs by that 
Deviſcz- yet ſuch things ſhall paſs as only by ſome accident wete 
uot found there, but uſed to be there ' But-Money found there, 
which not long before was received from D-btors, and intended 
to be again Lent out, deth not paſs by ſuch Deviſe. (b) 6) 1. fiita Le- 
$, It I bequeath Materials fit to make a Ship, and after do gatum.& gloſs. 
build a Ship.therewith 3 the Ship doth .not paſs by that 'Devil?. = = Leg. 3. 
Or if I bequeath a Ship, and afterdy rip abroad rliar Shipy- the "5 7 Ship 
Legatary (hall nothaye the Materials thereof 3 yea thougi ano- þ, 1/ter (+ of- 
ther Ship be afterwards built of the fame Materials, he ſhall not ten Reparred, 
have it.' Yet it I bequeath H_—_ Silver , whetewith any that there re- 
Veſſel is after made, the Legatary thall haveit, ſoas the form or 7/71 ſane © 
taſhioning thetcot be not of more: value or colt. more , than the £4 pie the 
Silver it {elf is worth. (i) ' ; Kyelytht Legacy 
9. A Teltatar had fix. Matble Statues, andagreat quantity of 77 £994.1.quod 
other Marblez he Deviſeth two of his Marble Statucs, and all 6 ut. f de 
his other Marbleto A. B. whether by this Deviſe may the-Lega- Leg. 1. 
tary claimthe Six Marble Statues ? It is anſwered Negatively, WW lana. & 
he can havebue two Matble[Statues; becauſe when the Teſtator . $9 ibid. de 
gave him the Statucs ſo ſpecially and Numeritally both, he ſeemed Ef1.1de at 
not to intend the Legatary ſhould have the other four by that De- & aigent, Te- 
viſe 3 If fo, he would not have ſpecified in two, had he intended gar-&e | legata, 
fix, (4) but, rather in all oeobability would have mention'd fix = SupelleR. 
in ſtead of two 3 but it the number. or the Names of the Statues —_—D _ 
i”. 96? the Legacy,  they-will. all:ſeern to quz. & gloſ. 
pals under the Genus of Marble ex abandanti. (1) ' ib.de Legar.3, 
10. A man having two Horſes, dothin his Will ſay, 1-give {J4&. 1. lega- 
to A. B. the two Horſes which I ſhall have when I'dye z after the __ Ny mgm 
Teſtator fells his two Horſcs, and at his death is found to have * : 
only two Mares. In this caſe the Lezatary ſhall have the two 
Mares 3 becauſe in conſtruction of Law the Feminine in ſuch caſes 
is compris'd in the Maſculine. (m) | m1 1 quiduos, 
11. It a man indebted 20 4 hath Goods worth 1001. and & plos. ibid. 
gives to his Wife the one half of all his Goods to berequally divi. de! Legar: 3+ 
dcd between her and his Executors 3 In this caſe the Wite ſhall 
have'theone half of all the Eſtate perſona], and that without any 
detalcation. (#) 1] Golds. 
12, Under the notion of Howfhotdftuff, is not tobe underſtood 149+ P) 74: 
in any Will or B:qucit, any Apparel, Books, Weapons , Tooles, 
tor Artifhcers, Cattc], Victuals, Corn in the Barn or Granary, | 
Waynes, Carts, Plowgear, or Veſſels hxed to the Freehold. (s) ,7 yid Swind, 
As.tor Platc, it is the common and fairct Expolition to under- par. 7. $ 10, 
ſtand only {ſo much thereof within the Notion of Houſholdjtuff, as veri. fin. $. 
the Teſtator himſcIfin his like tine did{ounderſtand, and as much 
thercat as himſelt did clicem rather as Utenſils than' Qrnameyts, 
and 
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and accordingly. made uſe thereof rather for the daily and ordi_ 
uy {crvice of his Houſe, theu for Ornament, Pompor delicacy. 
nd as touching] Coaches, whether they are within the Notion 
Howſholdfinff ot not, 1 ſippoſe the Reader will not eaſily be 
perſwaded to joyn with thoſe in their opinion, who hold it in 
p]swinb, ubi the Affrmitivez (p) unleſs he will alſoallow the Plow and the 
upra, Cart(which are of more Domeſtick uſe and {ervice than Coaches) 
to have the ſame Priviledge with the other. 

13-A Teſtator may Bequeath the Corn growing on his ground 
at the Time of his death; yet if he bea Leſſee for Years, and 
fowe the Land ſoſhort a Time before the Expiration of his Leaſe, 
that the Corn cannot poſlibly be ripe when the Term Expires, 
and hedie before ſuch Expiration of his Term; In this Caſe his 
Bequeſt of ſuch Corn is void, becauſe himſelf if he had lived, 
could not have Reaped it after his Term Expi 

14. If a Man Bequeath all his neither the Rams nor 

the Lambsare compriſed thercinz but if he&equeath his Flock 
q].Servisleg, of Sheep, they are both therein compriſed. (q) Or if he Be- 
dc eb. 3 4. queath 20. Sheep which hehath in his Flock, and which indeod 
7 Sets is all bis Flock, the Legatary ſhall have them all; becauſe by this 
glof. ibid, = he Bequeatheth his Flock of Sheep. (r) Likewiſe it one Be- 
ucath his Flock or his Heard to me, and the Teftator living, 
ome of the Flock or Heard die, and others put into their fiead, 
In-this Caſe the Legatary ſhall have them, becauſe it is theſame 
Flock or Heard as formerly : But what if one of them dies in that 
Caſe and notwithſtanding ſuch diminution the Legatary ſhall 
have the 19, though it be not the Flock which the Teſtator Be- 
ucathed,. Likewiſe if 19. die, fo that but one only remains, 
vLf grege. *® Legatary ſhall have that one. Alſo if a Houſe be Deviſed, 
de Legar. 1, & Which 1s after burnt,the Legatary ſhall have the Ground whercon 
glofl. bid, the Houſe ſtood, (s) 

15. A. B. Deviſeth his Horſe to me and thee, willing that 
each of us ſhould have a Horſe entirely in this Caſe one of us 
ſhall have the Horſe, the other of us the value or Price of that 

t]1.fi mihide Horſe, (t) and inCaſe (the Teſtator being dead.) thou after 
Legar. 1. make me thy Executor, who was before thy Collegatary, I 
ſhall have the whale Legacy,that is,mine ifI will,or thine it I will, 

but if I takeby theone, 1 cannotclaim the other alſo. (#) 

_—_— in 16, A Teſtator Sick in London, there makes his Will, 
1. wherein he appoints his Executor to deliver the Horſes he had at 
Edenborowgh in Scotland to A. B. ( then alſo at London with the 

Teſtator ) the Third day next after his deceaſe, and dies. The 

Queſtion is, whether this Legacy be good or not ? It ſeems not, 

becauſe of the diſtance of Place rendring the Performance of the 

Legacy impothble at the Time limited by the Teſtator. But the 


Anſwer 
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Anſwer is, the cy is good and poſſible, nor ought the di. 
ſtance of Place ny. 4. the fn bs regard the Telſtator 
nigh after the making of the Teſtament poſhbly live long 
to have the Horſes brought from Edenborough to London ti 
enough to have the Legacy performed by the Time limited by the »]diR. L.fi 
Teſtator , (w) if there were nothing elſe to beſaid in the Caſe, mihi, 
as indeed there is. 
17. If the Teſtator faith, I give A. B. my Diamond-Ring 
which I believe is in my Cabinet 3 but in Truth is at that Time 
in the bottom of the Sea; his Executor is not obliged to pay 
the value thereof to the Legatary, nor to deliver it till it can 
be got out of the Sea, and then he ſhall beno leſs legally then #} 1. heres. & 
miraculouſly obliged. (x) or if a Teftator Bequeath 20. Gallons 8/91. ibid. de 
of Canary out of ſuch a Hogſhead, and there be found but Ten 8% 3- 
Gallons init, the Legacy is not invalid 3 for the Legatary ſhall yJ1.6 quis (+ 
have the Ten Gallons, but no more. (y) 2 yum. $, 2.de 
18. A Teſtator Gives and —_ an Oxc to one, the Oxe Legar. 2. 
dies before the day comes for the delivery of him to the Legata- 
> he ſhall have neither his Fleſh nor his Hidez otherwiſe 7 1 norms. 
it he had dycd after the day for the delivery thereot was Bove. & gloſl, 
come. (z) ibid. de Legat, 
19. A Teſtator in his laſt Will and Teſtament faith : 11/1] * 
that after my deceaſe my Execntor bereafter named ſhall pay 50 1. 
per annum to my Wife, whilſt ſhe ſhall be with my Son in Londoy. 
The Son went from his Mother, yet ſtaid in London, but not with 
his Mother. The Queſtion is, whether the 50. per annum be 
due tc the Mother 7 It is Reſolved Aftrmatively : But it the 
Son had gone out of London, and the Mother might have follow- 
ed hin, but did not, but continued ſtill in London 3 the Legacy 
would not be due to her, fave only for that Year wherein the 
Teſtator died z which ſhall be due, albeit in that Year ſhe conti- 
nued not with the Son above one day : Butif the Mother could 
not tollow the Son when he went out of London, nor can other- 
wiſe be duly charged-withany negle&, wherefore ſhe continued 
not with ber Son, the Legacy of 50 {. per annum (hall be due to 
her. The Reaſon of the Premiſes is, becauſe the ſaid words 
[ Whilft ſhe ſhall be with my Son in Loudon }] hath the force of a a] 1. qui qua- 
Condition. (a) In like manner if a Teſtator Bequeath any thing *uor $.uxort. 
to A. B. if be ſhall dwell inthe City with bis Son, it is not requi- 8/9 id. 
xed that the Legatary ſhall dwell in the Game Houſe with his ” 
Son 3 but it there be no mention made of any Place, as it the 
Tcſtator ſhould fay [if be dwell with my Sox ] the Condition is 5] glofl. min. 
not fulfilled by the Legatary, unleſs he dwell in the ſame Hauſe '>id- 
with the Teſtators Son. (b) 


Oo 20, If 
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20. If a Teftator enjoyn his Exccutors topay ante A. BR. the 
Sum of Ten Pounds per anmemr, and he live Sixx Years afid Four 
Months, the Executors of A. B. ſhall receive Ten Pounds for rh 
whoke Seventh Year becauſe ſuch an Annuity is duc itt the very 
beginning of every Year, where no certain Time of Payment is 
ſct by the Teſtator. | 

Not whether Jewels be Chattels, but what ſhall paſs uniler 
the Notion of Jewels is the Queſtion. For the Cafe was, the 
Earl of Northumberland Devilcd by his Will his' Jewels to his 
Wife, and dyed poſſeſſed of a Collar of S's, and &f-a Garter of 
Gold, and of a Button annexed to his Bonnet, and alſoof many 
other Buttons of Gold and Precious Stones annexed tohis Robes, 
and of nnny other Chains, Bracelets, and Rings of Gold an& 


25.Eliz.E. of Precious Stones. The Queſtion was, whether all chife woutd 


Nerthumb. 
Caſe. Referr'd 
to Wray and 
Anderſon, vid. 
Hughs Abr. 

V » ts 
of wilk and 


Teſtament, 


«| I.bonorum, 
de verb. fign, 
& Grall. $. 
Legat.q.1 9.8 
mancr. lib, 9, 
ur.. 4.nu. 13, 
cum mnlris 


all)s. 

#\, Matheac-li. 
K7.cap.. 7.0, 
23S de Legat. 


paſs by-the Deviſe under the Name ot. Jewels. ' It was Reſol- 
ved by, the Juſtices, That the Garter and Collar of $'5di4nor 
pals, becauſe they were not properly Jewels, but Enfigns of Ho- 
nour and State z and that the Buckle of his Bonnet; and the 
Button did not paſs, becauſe they arc annextd to his Robes, and 
were no Jewels. But for the 6ther Chains, Brlcelets, and Jewels, 
they paſled by virtue of the ſaid Will, 4S; | 
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Of Legacies touching Goods in general, and what 
js to be nnderſtovd under that Notion of Goods, 
and what by Moveables and Immoveables. 


2." Hat Wigs F A fall under the general notion of Goods is 

out of queſtion, but whether Actions, and Rights of Acti- 
on, and ſuits at Law depending fall under that notion, is a queſti- 
on. The Afrmitive is not only the molt Received, but (as Or- 
thodox) the beſt approved Opinion, (a) though much oppoled by 
ſome ot the Learned who will not admit fuch actions to paſs by 
way of Legacy under the Notion of Goods, fave when the Be- 
queathing words are univerſal; as when the Teſtator ſaith, I Be- 
queath all my Goods, or T Bequeath a fourth part of all my Goods. 
(b) Alleadging, that if the words be only. general words, as 
when the Teſtator ſaith, | F-Bequeath my Goods |} Inſuch Caſe 
AQions and Titles to Actions are not compre —_ 

Ca 
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cauſe of the Pronoun | my} And that by the general word 

[ Goods ] is compriſed no more than the Tettator hath in his aQual 

Propricty jwre Dominii, It is certain that it the Legacy of Goods 

in general be limited tc any certain place, as when the Teſtator 

ſaith, | I bequeath the Goods which I have in my Houſe) In ſach 

cale. Actions, becauſc they are not Circumfcriptible properly by 

this or that place, do not fall under that general notion of Goods, ,, ow... 

(c) Or if a man bequeath his Dazch Goods, the Bonds or Debts (5 &Graf,did, 

owing, to the Feltator in Holſand paſs not by a Legacy under q. 19. nu. 3. 

that notion, albeit the Univerſal word | all} were added to Fo... 

(d) unleſs it were a Legacy given by a Merchant, who may CAPINET 0 

rationelly be prefumed to. have in Holfaxd Debts only owing to — —_ - 

nM. (<) —_— 
2. Such as aſſert Actions and Rights of Aion to fall under e) Pinell, bid. 

the general notion of Goods, do yet deny them to fall under the 2% 12+ 

notion of Meveables or Intmoveables , for with much contidence it 

15 athrrned;; Fhat by the Fes Commune Ations and- Right of 

Actions are not Compriſed in 2 Legacy of Moveables or Im- 

moveablcsy No , (though the univerſal word Fall be added 

thereto z' No, though the Note of univerſality d be gemi- 

nated inthe words ot the Legacy, as when the Teſtator faith, 

| I bequeath to A. B. all my Goods Moveable and Immoveable where- 

ſoever they. ſhall be found | And this is held even by «hofe who yet 

allow them to fall under the general notion of Goods. '(f But /) Grafs. 5. 

this is contradicted by other of the Learned, who hold , That Legarum. ubi 

where the words of the Legacy arc univerſal, in that caſe Actions _ -. __ 

and Rights of Action are compriſed within a Leggcy of Mve- gy. ou : 

ables and Immoveables. (g) Now then, to reconcile the difſe- g) Moline, ad 

rence between the Diſſenting DD. in this point, the faireſt opj- Alex. lb. 6. 

nion is, that they are compriſed therein when the Teſtator a c 

gerinates the words of univerſality.and abounds or fuperabounds'g, 539. & or 

in his ſenſe that way, as when he ſays, | I give to A.B. all my Philippi. 

Goods Moveable and ITmmoveable, and of what kind ſoever, or Reſp. 64. 

whercſoever they ſhall be found; or other-words to ſuch'mott 

univerſal import. (6) | 4 bY Ang. Ma- 
3. All Corporeal Moveables inanimate which: are dy theac. lib. 17. 

in their motion, as Books, Antour, Plate; Howſholdſtuff, and cap. 19.nu.16. 

thelikes and all Animals mo oraQaivein- their motion, as de =." | 

Horſes, Sheep, &c. fall under this general notion of Goods. (7) —_ i 

But what if the Teſtator in his Will faith | I give antomy Wife all' ite 03 il & 

my Moveable Goads ard Houſholdſhuff of my Hſe) wheth thall Dec:Conſ.633-. 

the Wife have any of theMoveables otherthan- ſuck as' are of or ef ee : 

belonging to his/Houſe? Some areofopinion; thit thefe -words $3 ES 

[ of biz Hanſe)] keep this general Legacy under a Refiraint, an#* © $ABS>-" 

confine it to the Moveable Goods only which are in or of his fo: 

Oo 2 Houle 3 


_— ——_— —a—y 


308 Of Legacies and Deviſes, PART mt. 


Houſe 3' others (and they the moſt approved) hold the quite con- 
trary, aud ſay, that theſe words are ſet to enlarge the Legacy, 
and give the Legatary the greater latitude of right even to other 
+) Maar,g.tir, of his Goods which are not in his Houſe. (&) And whereas 
3. nv. 179, & ſome raiſe a double objection againſt it, 1. That where the Genw 
_—_— (as in this caſe) doth precede and the Tecits tollow,(the Moveable 
— Hi Goods being the Genus, the Flouſholdſtu the Species ) there and 
in ſuch caſe the former islimited and reſtrained by the latter. 
2. That the Copulative | and] is here to be underſtood for 
[ that is] Both which Objections aretairly anſwered thus; viz. 
The firſt Objection holds only where the Genus and Species are 
not diverlifyed in quality, but quite otherwiſe where they are or 
may be (as in this Caſe) of a diſtinct nature and quality 3 for in 
ſuch caſe both ſhall paſs by the Devife; as when a man bequeaths 
Nouriſhment and Phyſick to his Son. And the other ObjeRion 
is as weak as the former, becauſe the Copulative | and} when 
it comes between two ſuch things as whereot the one may be in- 
cludcd in the other (as it may in this caſc) is not to be under- 
7\Mathz,ibid, itood for | that is] as in the Objection. (7) Indeed where a 
Teltator doth add to-a Deviſe of feveral things ſpecifically named 
ſomething in Genera/, but limited toſome certain Place z, in ſuch 
caſe that local limitation will work a reſtriction upon all, though 
otherwiſe never {o generally or univerſally bequeathed ; As when 
he fays, I give unto my Wite all the Houſhold-Furniture both 
Woollen and Linnen, and other Utenſils of my Houſe 3 In this 
caſe he ſhall be prelumed to intend her nothing of all this out 
»] Mantie.ubi of or not belonging to the Hbulſe. (m) 
wpra. 4: Wherca? it is much controverted among the DD. (as ap- 
pears by what was tormerly ſaid) whether Actions and Right 
of Actions may be compriſed within the Notion of Moveables 
end Immoveables, albeit the Note ot univerſality be added to the 
Legacy, yet ir is here to be obſerved, that it is agreed on all hands, 
that incaſes of neceſſity they are comprilable within a Legacy of 
Moveables and Immoveables, As when the Teſtator makes A. B. 
the univerſal Legatary of all his Moveables, and C. D. the like of 
all his. Immeveables, and theſe two according]y and to the effes 
aforeſaid his Executors, and dyes. In fauch caſe for the pre- 
I vention of the Teſtators otherwiſe dying partly Teſtate and 
emma Soo paeuly Inteſtate, they are admitted to be compriſed as afore- 
de verb, Sign. aid. (#) 
& Ranchin, 5- By what was formerly- ſaid it is apparent, That when a 
par. 4. Concl. Teſtator doth bequeath his Moveables Indefinitely, all his Move- 
ded, albcitattheend of the Requeſt 


23. & 24. & -bles are therein comprehen 
At hs ſhould thereunto add ſome particular thing ſpecifically » as 


wm.quaſt, 19, 
ws, $, 
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when the Teſtator ſaith, I bequeath all my Moveible goods whatever 
and Houſholdjiuff of my Houſe to A. B. (5) - 0) Tepar. tir, 

6. Among thc Moveables are computed allſach things as may 4c Legar. in 
calily and without prejudice be removed from place to places (p) LT; CAP. 4- 
otherwiſe they fall under the notion of Immoveables, (9) as all / 4-4 _ 
other things affixed to the Houſe, or (as we ſay) hxd to the gl x. s. $i 
Freehold , or cannot well be removed without bcing damni- Juflerim. de 
hed. (r) - a 

7. An office, which a man hath for term of years, and may ;) geht. 2d 
make Sale thereof, is computed among the Immoveables ;, (s) yet di, 1, moven- 
it hath/been adjudged, That a Regiſters.Office is compris'd with- ttum.verl. mo- 
in the Movcables. (:) _— de 
8. Doves belonging to a Dove-houſe, as voluble'as they are IOs. 
Naturally, yet are computed among the Immoveables legally, by Reſp.lib.g,cap. 
rcaſon of their Relation to the (aid Place, until they arc taken 49. aut. 41, 
and kept under Confinement 3 And theretore till ſuch Capture 52 Fw. - 
they go to the Heres Immobilinm, as the Civil Law tiles the Heir, 1, 6 Ye 51 
and not to the Executor. (#) The like may be ſaid of Fiſh in 2) Molin, ad 
the Pond, whichare there for multiplication; breed, and encreaſe, ConC. Paril. 
and not for preſent uſe only. (w) The Materials allo of a Houſe r.1.$.1.gloſ. 
pull'd down only with a deſign and intent therewith to retaild »)Molis Wd 
the ſame, are computed among the Immoveables. (x) yeaa Ship mi,18.& Graſs, 
though ſhe be never ſo ſwift a ſailer, yet for all her haſt is computed $. legarum. q, 


among, the Inumovcables. (y) 1 9. - fin. 
9. It isa Qycſtion much controverted; whether be it tn. pymrn Y 


never ſo Currant, b* comprehended within a Legacy Move- ») Boerius. q, 
ables ; Asif the Tchator ſhould ſay, | Igivethee all the! Moveable 177. & Strac. 
Goods in my Houſe.) and there be found at his death" 1000 1, in T74RdeNa- 
his cheſt; | It this were the Readers Caſe, no doubt but he would = Po £ 
ſoon rdolve it inthe Affirmative, and rather than fail, prove it »hereae Money 
ſyllogiſtically whatever is Currant is Moveable, but Money is 7 4 Deviſe is 
Currant, Erge, &c.] But to be (crious, for the better reſolution pms ul radk 
of that doubt, diſtinftion muſt be had between Money hoarded e Sonk op 
up ina ſtrong Cheſt, for the ſafe keeping and preſ:rvation thereof anderfand it 
that it may not be thence ſoon removed; - and Moncy found in a only when 
Gheſt, there put not for that end, but for common uſe and Sex. #ovt2blrs are 
vice, and for daily and ordinary expences. In the former caſe it nar Fo 
paſſeth not by a Deviſc of Moveables 3. in the latter it doth. (z) limiting thim 
And if it be doubtful for which of theſe ends it was there re- f2 any place. 
poſited, the preſumption ſhall be for the Latter. (a) Which holds 54 Mobilia 
true, albeir the Tcſtator ſhould Deviſe the «Immoveables only CC Ln. 
Indetinitely, or deſign this Money only to- be Let out at Late- vel in Domo, 
non legatur ia quz Negotiation ib1 paratar.Mant de Conje&lr.vol.tib __ +4 
x] Menech,, lid. 4. Pref. 138. & Dec, Conf, 381, tl; 4. & ibid, Nolinz. 4] Menoch, ibid, 


reſt. 
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| DD. (for this Engine 
x6... 'Thexe- is @ great querte) among rbc lity). whether Money 
. Mctalſame quality 
þ)einel ad L1. of all miſchief is of a baſe wack the notion of Moveables ; 
de bon. mater, | + .1ly - out” at Inter deny-it., (c) compriſing it under the 
par 10-4: omeathre it, (b,) earwr a 4s But Mozry in Caſh 
©) Ga,obſ. rtion.of Debts, whichi ſeems. jon of its being comprehended 
c 2.C,1 1.00.7. hath gain'd the more eu. Mok it happen to be mach wm 
a) Theſ:Deal within a > (F of Mov 4 for a Purchaſc. ſo. as it be not. for 
woe "i: quantity , (@) or dchgne But'ig ach Places where by com- 
7 |, that endot a great quantity. Id-goods are mainly and trequently 
$i chotws, $.1. mon uſage of Speech Howſho = bles , or if it be fach Money 
& 1, fi furdus. 2 at or intended by the word n de for Merchandiſe, 'the 
ﬀ, de Legat.3, ly deſigned by way of Trade for ) ; or if 
$1, 25 was only dcligncd hant , aud the quantity be great; or 
Dec.C gi-301 ' Teſtator being, alſo a Merch Meeabler:in fach a Houlc, excepting 
Cain is radi» the Teſtator bequeath.all 13 how acceptable foever it 
ta. Pine. 1. oneatall 3 In all COINDAP any comprehenſion within 
in.2. part; nw Ge be, yet-is not —_—_— 007wron any certain placc is added 
& 9% a. Legacy of Moveables;. (e) ſestor Mould fay., I'giwe' #y Houſe 
©). Thel, bid; to the Legasy, agif.the- Tt int ents amaejonl'e_ (f)--Bhwi 
nee As enih eb er Mouſe) albcie the Feat 
M3 ars Monty found hid in. | Condition 04 
_— ry hoakd: fay, (be: the: Mlovrables of what kymd or 
Lo Tort ithin a Legacyof Mateables, Ye the phace 
Mat.l.9-3, wing, they arc not within a Leg _ the Legacy,' but make of 
pe? gram n Fes whetc theyare abdeito _— ditiin&; frba che former 3- (») 
Co 1 286, themfclves,. a third kind ftom prevails, That Obligations 
| id, Icls- un (uch.places whore Cu ou d ong the Move- 
1-45 ung things Movable ll compute among the Me: 
| x 0 
cs, v.43. ®. bles, and touching things Immoveable | 
Alex.lib. 6. avey, IJ h 
fil. 68. & Immoveables, (3) L Goods to' AB. he. 
rence obi n 11, It'the Tetiator faith, 1 germ. Ar Pare and not 
Supra, CW. - (1,111, have the: Moiety: thercot tor _ exftood 3+ (&,) yea, 
Mulr. aliis. t. theone halfis reguulzzly to be un . ings 
Bacquet. WhaiPart, .t imfſclt had but the one halt of the thing? 
1) 2.0 & de though the Teſtator himſc ſhall !have a Moiery of - that 
Juſt'ce.cap-2t+ bequeathed , yet the Legatary d ſay ace#tain part; (1) Bye 
Ibcit the Tettator ſThould lay » it never 
£)GtoG.nl6 be Git [; auy: part , or what part ſoever |\then whe Exe- 
_"; it, he Jaith: |; 4 , tent, and the Exe- 
Le» 8; 8 *ewithbe content, | 
gat. 3. bers ſolitle, the Legatary mult therewirhbe l 


pro tote by Fi» cytor is diſcharg'd. 
t£nrative Lav. 


; Litt 
. % 
Pars r8 ve I”- 


-1d as none of 

jous ſubject of Money, though by ſome Re Miacnridey 

ate Faw - Tetators Goods or Chattels (m.Jeithet than to exclude it, 
1) inidem yet now the Law underſtands doncy rag rrapt as Money 
out of that'notion , and the opinion is ore - yy 
n ) ull- 


Kirchin, 
"eh, coal it @f.- That it is part of the Moveable Goods 
0, 22, - 5 


. San bs 
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#) unleſs it be Money ariſing of the of Lands, Tenements, *] $. & quia 
+ or vibe Jn 15-) 3 1e3: 26 in his laſt Will and FO _ 
Teſtament to be (old, or Money comming of the Profits of the gebue ubi 
Gid Land for any time to by taken 3 This Money is indeed by the fopra, in L. 
Statutes of this Kcalm excluded trom wag reputed as any of the Moventium. 
Goods or Chattcls of the perſon ſo Deceaſed. (o) _— 
13. Alſoby a Begue of Moveables will paſs the:Indaftrie! conjce, ulr. 
Fruits of the ground, 'or fuch a$ate rhete ſown by the Induſfry of vol. lib,g.rir.3, 
Man in expe@ation of 4 ſpeedy rerri6val. thence with jncreaſe 3 5%. 2. Decii 
(p) But not the Nittwral Frifits, or flch asgrow of their, own ac- _ 381. & 
cord without any great labout vt tolt;, for thele are not reputed 5 &._ an. «1. 
Moveables, anlels they were ſepararedat the time; of, the, Teſia- hc $. 
torsdeathi (9) Thus Trees ard Grafs together ith the Land #]Decit.Aven. 
whereon they growdeſcend to thie Heir 35 parcel oF the Frerhgld : 15: 0%. 4 poll 
Buc the Corr growing thercon belong to the Executor!ag part of cone oy 
the Teſtators Goodsand Chattels. (r | '{ quem Decius 
14. Where one bequearhs al 0 ck pared ed et his —_ ſequun- 
Corn, or all of any gther thing 3 by fuch; thipaſs-not 
only Al che Teſtator h#th of that thing at the time of making tds =” _ 
Teltaryetit,” bot: alfo' Athe harh thereot at the time of his death; 7) pert, ric. 
Andot only the Al thertof which he hath in P n, butalfo Deviſes. & 
what thereof he hath t6tifi Poſſetlion Put Ex tation. But if Fulbeck. cod. 
he limit this Mtoacettain place, or as. to pr ig. the. oxcapation *'*'*: 37, 38 
of ſome certain perſon, then no more will pals ;by. fuch Bequeſt 
than whathe hath'infuch Phe, pf 5o; the upation:of- fuck: 2. : 
parlor at the time of making the Teſtament; (i), 7 4 11 2] Plowo34h 


r5. And therefore a man'may bequeath,by Will nat ogly thoſe 
things which he hath at the time of mak k thereof, but alſo ſuch 
things as he is to have, or may have aft y. Thence he may 


bequeath the Corn that thall grow in ſuch Ground the next year 
after his death, 'or the Woot. or Laitybs his:Flogk of; Sheep hall 
yidd' the next year after his dealt; Bi bon (hall [he 
no ſuch Cotn, Wyol, or Labs the next year athenithe, Legacy 
proves fruirlefs. Yet if the Teltator bequeaths; 20 'Quarters of 
Corn, or 20 Lambs, ahd doth Will that. the ſarze- ſhall be paid 
out'of the Corn that ſhalf grow , or out of his Flock, the next 
year," and there be nofuth Corn, or not ſ© ;Lambs the next 
year, yet the Devilc is gbdd, 4nd mult be.paid... ; The Reaſon of 
the difference is. bracts if cheforricr Caſe there is ſuch aReftti- 
Ction and Limitation fct to the Legacy as renders it queſtionable 
whether it might ever begome due or payable; In the latter 
thereis only Demonſtration how it ſhall be;pajd,: and nothing of 
-any ſuch Reſtrition asc4lls theLogacy, it Wl. jpto queſtzom. 'In 
theformet therc'is a racite'CY | Dos i e. latter the Legary 


TY.” 


. 


Abſolute,” 


CHAP. 
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CH A P. xXII, 


Law-Caſes touching Money Bequeathed by the 
Teſtator. 


r. þ the lait precedent Chapter, it hath been Examined how 
far Money may be compriſed under, the notion of Goods 
Moveable 'or Immoveable bequeathed 3 It follows now , that for 
the clearer illuſtration of this Deſirable ſubje&, we inſert certain 
Caſes in the Law touching the ſanue 3 And becauſe when Money is 
bequeathed, it often happens that a more than ordinary power is 
givento, or Latitude left in the Executor by the Teſtator, It is 
requilitein the firft place to {ce how far a of Money left 
to the will of an Executor is good or not 3 which cannot well be 
Reſolved without conſidering the ſeveral ways of diſpoſal there- 

of; as thus, viz. 
2, The Teftatorſaith [I world have 101. givento A. B. ifmy 
Execmtorj\mind were not againſt it] ln this caſe A. B. cannot have 
the 10 1; unleſs he can firſt obtain the Executors conſent for it 3 
becauſe a Legacy in that manner given is tacitely Conditional, 
and firſt requires the Executors Approbation even by the Teſta- 
tors mind and intention for the — thereof 3 But if once 
the Exacutor gives his conſent, he muſt then pay the 101. and 
«) glok. in $. cannot after recedeftom it to the prejudice of the Legatary. (a) 
fic dei com- Likewiſe, if the Teſtator faith, Ur give 10 |, to A. B. when my 
mille, = Execmor will, or when my Execator p __Y this caſe as in the 
de Legat, 3. former, the Legacy iggpt due till the Executor thinks fit, but 
muſt wait his pleafureFand be in a dilatory ExpeQtancy as long as 
he lives, or ſo long as he doth not fay he will pay itz Butif once 
hedeclare that he will pay it, and after dyes before he doth pay it, 
his'Executor isobliged to make it good 3 Contrariwile if the 
Legatary Uye before the Teſtators Executor declares his conſent 
to the payment thereof , for then it doth not accrue to the __ 
tarics Executor, becauſe it is Conditional till the Exccutor de- 
clares his conſent to pay it , and ſuch a Condition to be.per- 
formed at the pleaſure of another, as that the Legacy cannot 
come to the Legataries Executor, before the Accompliſhment 

$) Gloſs, ibid, thereof. (b) 

. If the Tefiator faith , | I give A. B. 10 1. if my Executer 
ill In that caſe the Legacy is void, becauſe there the Teſtator 
ſubordinates his Will to the Executors, makes his Executors 
Will Abſolute, and is own Infſignificant. But in caſe he faith 
after this manner, viz. [If my Executor think, fit, I give A. B. x04. 
or 
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Orff my Retritn conceive it apc lt A.B, hepe- 
thele caſes the Legacy is good, becauſe hert the Teſtator 


ped. 
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In 


ot 


to leave it wholly to the meer will and pleaſure of his Executor , 


bur as it were to the j 


t ofany honeſt or indifferent perſon, 


or (as the Law phraſes it) arbitrio boni viri, The Law is the ; 
fame, in caſe the Teſtator faith, [if my Exeentor ſee eanſe for -it, 
or it ſeem reaſonable to him. Let A. B. have 10 L or Twonld bave 


A,B. t be 101, the better for me. | Foraltho 
be left to the meer will aud pleaſure of the 


a Legacy cannot 


tor, yet tg 


his juſt and reaſonable will it may for ſoit is left more to Reaſon 


than to his Will. 
+ But what if the Teſtator ſaith | I 
ſhall deſerve it of my Executor] In that 


ive 101 1 A.B if be 
e the Legacy is duc in 


caſe the Legatary ſhall carry it no otherwiſe towards the Executor 
than as any honeſt man would or might do in the like caſe 3 ornu 


otherwiſe, than as any honeſt and indifſerent perlon might 
would be well Garisfied therewith, © Likewiſe 


Or 
it che Tcſtatar 


faith, [1 give A. B. 101; if be bath not offended my Exetwor} the 
Legacy ls tne: if it appears that A. B. hath bed fn £0. 
wards the Executor no otherwiſe than what would fatisfhe any 
reaſonable and impartial man. Tn a word, when it is left wholly 


to the meer free and arbitrary will and 


of the Execu- 


tor, the Legacy is void z but when it islett tohis will, only as-ic 
ſhall ſeem meer, juſt, and tqual to him, it is goods, for it in it 


ſelf it be juſt and <qua), the 
wilc. (g) x 
5. It aman Deviſcall his La co A. B. and his Heirs, ex- 
cepting Twenty pounds for Ten years, which he waleth ſhall 
beemploy'd for his Children 3 This {is a good Deviſe of the Sum 
of Twenty pounds a year for Ten years. (+) Orit one bequeath 
20 l.to the Children of A. B. who then hath-three Children more 
or leſs at the time of making fuch Bequeſt; and after, but before 
the Teftators death, he happen to have other Children; In this 
caſe thoſe other Children he hath afterwards, ſhall have no part 
of the ſaid Legacy, but the Children born at the time of mak- 
inz the Tettament ſhall have it all. The Reaſon is, becauſe in 
<8 caſe it is preſurned the Teſtators intention did —_— ts 
any not in rerum nate, when there were Children i and at 
the Came time in bei 

6. The Teſtator faith Fi give 100}. to my four Neighbours, 
A. B. C. and DP. Provided they beſtow 101. in a Tombfione to. be 
ſer on my Grave} Although B, ſhould refule co joyn with the reſt 


thertin,, yet 4.C. and D. fhall' have 'not only tac r xehpeRtive }_ 
prop | olarte pn but alſo that part that ſhould have come 
coB, in eas * LIE: Or, it be 

ZF® P 


xecutor may noct.interpret it other- 


e) Glo, ibid, 
lir, o. vert, 
ardirrium. 


6] Trin, g ]. 
es 
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[t giv 1605" to A. and ſuch of my Three Children as ſhall come 
to my Funeral] and dyes; neither' of his Children,are at his 
Funeral; In this Caſe A. ſhall have the whole 1001. becauſe the 
| cy is in the Conjun@tive 3 were it in the DiſhunRive he could 
f] Bert, in 1. fi havebut 56 7:(i) 
ridi & ci. de +7 Suppoſethe Teſtator Gith, I give 50 /. to A. B. And more 
Len 2 1. than that 1007. to C. D. ln this calc C. D. ſhall have an entire 
C de Cad. 1001. but nomore. (k) Pollibly the trauſpoſition of the words 
toll, 1. unica. may alter the Caſe, and make the Legacy worth 150. toC. D. 
$. ubi aurem. As ifhe ſhould ſay | I give to A. B. 501. and 1094. more than 
+ Cog : that to C. D.)] But ſuppoſe he ſhould ſay [I give 1001. toC. D. 
itio uni 
ConjunRorum More thah Thave given to A. B.] when indeed he had given no- 
infeRa, in cjus thing atalt to. A- B. In that caſe the Legacy of 100 L is to 
perſona defi- =, n, notwithſtanding that falſe Implication to A. B. (1.) 
nk Lo 8. A. B. makes C. D. his Exccutor, gives in his Will 1000 L. 
alterius, imo f© F. G. and therein ayes, I deſire that F. G. will pay the faid 
augerur 10001. tothe Colledge of W, and dyes. After the ſaid Colledge 
jus adcreicen- iz Jiffolved, and before 7. G. had received the faid 1000 1, from 
T Giof.in1, bt Executor of A. B. the Queſtion is, whether 7. G. ſhall now 
New Legs- recover the 10001. from the {aid Executor (the Colledge to 
rus. $. Si ira whomhe was to pay it, being now diſſolved) or whether it ſhall 
ſcriprum. de remain in the Executor ? It is xeſolved, that incaſe there was no 
_— 3:j4, fault in F. G. why the 1000 1. was not paid to the Colledge be- 
%1 Gloſs, in 1. fore its diſſolution, and the payment prevented for no other 
parer filium. Reaſon but becauſe of the aid Dilution F.G. ſhall in fuch 
$. fidei com- c:ſe recover the 1000 1. from the ſaid Exccutor. (m.)) 
mifit.deLeg.3- If a Teitator bequeath , to A.B. andC. D. Andafter 
x] 1. $i Titto, : . 
de Legar. 2. & One of them appears incapable of taking by the Legacy, the other 
Gloſs, ivid. ſhall have only 50}. and not the whole 100]. (#) Yet there 
8] Gloſs, min. are. and they of the moſt Learned, who hold, That if one of the 
oo oxy Legatarics be incapable, his propoxtion of the Legacy ſhall accruc 
2. % Bald 41, to his Collegatary, (o) as is evident by the former Caſe of the 
cam quam. in Tomb-ſtone 3 and never fails where the Legacy is in the Conjun- 
fin. C. de Fi- jye, by the Law of Accrethon or jure Adereſcendi. - 
dci commiſſis. . 1. A. B. pawneda Jewel with C. D. for 1001. then in his 
Will makes his Son his Executor, and orders that C.D. ſhould 
fell the Jewel,and out of the Proceed thereot pay himſelf the 100 1. 
and reſtore the overplus of the value to his Daughter. Whether 
may the Daughter compel C. D. to fell the Jewel, and reſtore her 
the overplus? It is held in the Negative. But ſhe may compel 
L $1 ſervus her Brother , who is her Fathers Executor, to Commence hi 


_—- ARion at Law againſt C.D. in order to the Premiſes, (p) Or if 


J 


T= 


dargarics, & | Teſtator fay, + will that C. D: receive 100 L. and refiore the 
4] 


el, to my Daughter (not expreſlingof whom he ſhall receive 
Glok. ibid, pak L.) In that OLD lyable for the pad 


11, Su 
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'_ 21..Su a Teſtator in his Will-faith, Whoever ſhall be my 

Executor for the ,Gopds and Chattels I have-in- Ireland, ſhall 

give 107. toA.B.in 1 3/the Teſtator makes three Executors 

tor his ſaid Sfanele belogl and dyes. The Queſtion is, whether 

every of theſe Co-c rs (cach of them having Adminiſter'd 

to the ſaid Iriſh Eſtate, and each of them having a part thereof in 

his poſſeſſion) is obliged to pay 101. to A.B? And whether 

that univerſal word in the Legacy | whoever] hath that force 

in it as to make cach of them obliged in the caſetor 10 4. each,» It 

is Reſolved A, B. ſhall have but 104. inall to be paid by, from, 

and among all the three Executors. (r) The Reafon is Evident r]1. $i quis in 

becauſe they all make but one Repreſencative,being diſtin rather fundi. globs.ib, 

in their perſons, than in their Othce. de Legar. 1, 
12. A Teſtator having made A. B. and C. D. his Executors, in 

his Will faith; That cither A. B. ſhall pay 16 1. to' F. 6G. in lieu 

of a Legacy, or C. D. alone thall be his Executor;,and dyes. 

They both Adminiſter, In this cafe F. G. may ſue both of them 

for the whole Legacy, and C. D. is as far forth lyable to the pay- 

ment thereof as A. B. (s) | 5]1.$i ex toro, 
13- A Teſtator, whoſe Wife is big with Child, Gith , I will P<Legn. 1. 

that if there be any Danghter bornto me, my Execntor ſhall pay her 

t00L. anddyes. After the Wite is delivered of Twins, viz. Two 

Daughters. In this caſe the Executor ſhall pay 100 L to cach, 

unleſs it appear the Teltator intended the contrary. (t) In like *] lob. in 1, 

manner, if a man bequeaths 1000 /. to his Daughters ( without <=-—wawy 

other words) and dyes, and his Wite after his death be within __ 

due timedclivercd of another Daughter,that Poſthume Daughter 

ſhall claim proportionably with the others in the 1000 /. it the 

Teſtator by his Will made no other proviſion for her. (#) s] DiR. 1, fi- 
14. A Teſtator bequeaths in this manner, viz. I give to A.B, liabus. 

3001. And I will that my Exectitors do pay 1004. thereof out 

of the Arrears of Rent due to me out of ſuch Lands, nami 

them, the other 2001. out of ſuch and ſuch Goods to be (old; 

after the Teſtator receives in his life time the ſaid Arrears of Rent, 

and Converts them toother uſes, and dyes without altering his 

Will. Inthiscaſe A. B. ſhall notwithſtanding have the whole 

00 1. The Reaſcns in Law are, (1) Becauſe it was no Condition 

t only a Demonſtration that had relation to the Legacy be- 

queathed. (2) Becauſe a bare deſignation how, or whence a.Lec- 

gacy may be paid, ſet after a Legacy given, makes it not Condi- : 

tional. (w) ene 
15. Suppoſe a Teſtator faith, I bequeath ſome Money, for. a 1. & 

the repairing of my Pariſh Church /not expreſſing how much) in di&, 

In thiscaſe the Legacy in favour of Pious uſes, is good, though it L. 

be fomewhat uncertain And his Executor ſhall expend ſo much. 

Pp 2 . Money 


3] Leriam fi. 
de legar, 1, & 
ols. ibid. & 
tin dil. L, 


i) Glok. im L 
tia, de Le- 


gat. 2, 


@ | Bart, in 
dia. L. 
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Money as will faffice for the repairing unleſs it 
vaſt Sum, at leaſt rriuch too-great for the tors Bites fog 
niently tobear 3 Itr which caſe jt ſhall be preſumed che Teftator 
i no morethan his Eſtate would conveniently admit; and 
the Ordinary in ſuch caſe ſhall moderate the Sum with reſpet had 


. to the Teſtators Eftate. (x) ' 


16. A man poſſtfſed of Goods and Chattels in England and 
Irelayd, make t his Jaſt Will and Teſtament, and therein his Son, 
2a Minor, his fole Executor, and A.B. his Guardian, and the 
Overfcer of his ſaid Will, to” whom he therein bequeaths 1007. 
and dycs. A. B. willing to have himſelf excuſed from the ſaid 
Gnardunthipin part, refifes it as to the Eſtate in Ireland. "In 
this caſe he ſhall loſe the whole Legacy of 100 1. becauſe the Law 
is, Thata Legatary refuſing the Ofhce or Duty impoſed on him 
= wilt, though "but in part}, forfeits' his Legaty in the 
e (3): | 

1”. A'Tatbr makes hislaſt Will and Teſtament, andthere- 

Os; A. B. and C. D. his Executors; after doth annex a 

icil to his Will, and therein ſaith, 1 will-that A. B. one-of 
myExecators fhaltgive F. G.10k when IT ſhall have given him 
the faid A. B.1bv E* And dyes without bequeathing him aby ſiich 
1607.” The Quetitons are, whether A. B. by reaſon of ſich words 
fpoken by the Teſtator may have a right to that x001? And 
whether he be obliged to pay 10 7: to 7. G?' They are both an- 
ſwered in the Negative. (z) The reaſon in Law is, becauſe 
words meecrly Fnunciative, relating tofomething that ſhould be 
done in — -a or to come, without exprethng the very 
thing it'ſef, * fignific nothing as to a fafkicient diſpoſal of any 
thing, which'js not deduceable from any ſuch bare Enuncia- 
tions. (a) 

18. If the Teftator faith, I give thee 100 /. when thou ſhalt 
Marry, and thou art Marricd at that time when' the Teftator fo 
nnde his Teſtament, and demandeſt the 10c 1. upon the Teſtators 
death. Tn thiscaſe thou ſhalt have the 100 1. if the Teſtator at 
the giving thereof were ignorant of thy being then Married. But 
if he then knew thereof, thou ſhalt not have it till thou art Mar- 


$] 1. fiita.$.f1 ried a fecond time. (b) 


parer. & 


th.de Legar.2, 


* plified or duplicated in two diſtinct Papers, 


19, If in two ſeveral and diftin& Writings or Inſtruments, 
bearing One and' the fame date, the fame aff Will and Teſtament 
be found wtitten verbatim, fave that in the one there is mention 


made of a lefler Legacy to one, than there is to him in the other z 


the lefler only is due. As thus A. B. going beyond Sea makes 
bis ft Will and Teftatment, the Tenor of which Will is exem- 
as if the one was only 


z Duphjcate of the other; only in the'one of theſe-is _ n 
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of 1001. to -C. D. But in the other a only of 

$oL to him; whereof the Feſtator takes one with him to Sea, 

the other he leaves at home behind him. Tn this caſe C, Dt ought 

not to have more than one of theſe Legacies, and- that the 

alfo, viz. That of the 504. only. '(c) e] L. Sempro- 
20. A Teſtator being pofleſſed of $00 I value in Goods, ap- nivs. & glod, 

points A. B.-and C. D. his Executors, and bequeaths 400 /. to \>.de Legar. 3. 

A. B. *Andafter ſayes, whoever ſhall be my Executor, ſhall pay 

2004, to F. G. and gives ſeveral other ies to the full value 

of his 800 /. Eftate, and dyes. C. D. refutes the Executorthip, 

In this caſe A. B. is obliged to pay full 6001. to the taries, 

though 4001. of the $00]. were firſt given tohimieM. (4) Which 4) 1. $i Ticio. 

differs from the Law as now praftiſed , That after Debts paid a * glo6s. ibid. 

Legatary-Executor may tirft fatishe himſelt; b10 GLESR. 22 
21. Any words, though in themſelves of a defetive fignif- 

cation, yet if fach as whence the Teſtators tmind'or meaning is 

rationally deduceable and conſequentially Colfigeable,are ſafficient 

touphold a Legacy 3 and therefore if a Teſtator willing*to be- 

queath 106 L. to A. B. doth but fay in higlaſt Will and Teftameut, 

T defire that A.B, would be contented with roc 1. Or that A. B. 

would be ſatisfied with roo |. or the like 3 It is a good Legacy to 

him of 1001. (e) 11, Pero Luct. 
22. An imperfe& Speech by the Teſrator,which init ſelf leaves # pglofs. ibN. 

the ſenſe incomplcat, either ſpoken or written by the Teftator in 4 b<82t- 3. 

his ſt will and Teflament, is tegally reduceable to a good Con- 

ftruQtion for the upholding of a Legacy, if the words precedent 

or ſubſcquent hold good congruity therewith 3 as thus, A man 

in his laſt Wi and Teſtament inter alia faves, Tomy Son Wil- 

liam 1001.) In the words preeedent he id | 1 leave my 

Dwelling-Houſe to my Daughter Anne} Or in the words ſub- 

ſequent he fayes | I give 104 tomy Brother George ] In fauch caſe 

albeit the words | I Bequeath, or 1 Give, or 1 uy og the 

like be omitted in that imperfe& Speech relating to his Son Wil. 

liam, yet in regard they are joyned with the words precedent or 

ſubſcquent, it ſhall in conſtruction of Law be underſtood as it 

they were joyncd alſo to the words relating tohis Son William, 

by reaſon of its congruity therewith, and thereby making the 

ſenſe perfet. Otherwiſe if it were incongruous 3 As ſuppote the 

Teſtator had faid { That my Son William 100. or from my Son 

Wiliam 100 br nd in the words precedent or ſubſequent he had 

faid as formerly; In ſuch cafe there wonltd be no congruity with 


the aid laft imperfe& Speech relating to his Son Filkan , {cum pater., 
can they be joyned thereto without Bn meongri gloſs. in $- 22. 
and 7m in that caſe -the' Rule aforeſaid would not com imperie- 
hold. b | 


Ra.de Leg. 2+ 
23. A 
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23+ A Teſtator makes three Executors,, and appoints.one 
them by. Name to take care of his Funeral, for which pur 
he doth- order him to receive 100 1. before hand. The Teſtator 
ing dead, he receives the 1001. of hisCo-exccutors, but doth not 
disturſe above 601. about the Funeral, The Queſtion is, whe- 
ther he ſhall retain the other 40 /. to-his own uſe. The An- 
| {wer is Negative, for that it belongs to all the Executors 
21. Lucius Alike. (g) | 
Tit'vs. $. A 24. Ita Sum of Money be bequeathed to certain perſons, on 
te pero.& gloſ, condition of {omething to be performed , the failure of one of 
_ ce Le- them ſhall not prejudice the Legacy of another; as thus, viz. 
—_ The Teſtator makes his three Sons his Fxecutors, andin his 
Will faith | 7 gize to my Neighbonr A. B. 100 1. and to ſuch of my 
Sons as ſhall come to my Funeral | anddycs, Neither of his Sons 
arc at his Funeral. "The eltion is, whether A. B. ſhall have 
the whole 1001. It is anſwered in the Affirmative, and that 
there is nothing irthis caſe to diminiſh any part of the Legacy 
b]C. de Cad, to AB. (b) But if the words had been | I give to A. B. and ſuch 
rol, 1. urica. of my Sons 45 come to my\Fnneral 100 1. ] In that caſe A. B. ſhonld 
4 m SEES have only 501. The reaſon of the difference is evident 3 for tu the 
non omnes. 1, former caſe the Legacy is given Disjun&ively, but not ſo in the 
firidi& ci, Er latter. AShath been formerly ſtated and Reſolved. 
gloſs. ibid, de 25, Suppolſca Teſtator in his Will faith [ I give 101. to A. B, 
Legat. 3 Andif bechanceto looſe it, I give bim 10 1. more] In this ſhort 
caſc are three points. (1) Whether the ſecond cy be good ? 
(2) Whether the Exccutor may require caution of the Legatary, 
That he thall ſo ſecure the firſt 10 . that he may not be lyable to 
pay him a ſecond 10/1. (3) Whether in caſe A. B. loſe the 10 1, 
twice, or thrice, or oftner, the Executor be (till obliged to pay 
him 10 /. more. The firſt of theſe points hath its folution by 
anſwering the {ccond and third. Now the Law doth not war- 
rant the Executor to require ſuch caution in this caſe from the 
Legatary ; to whom, it he ſhould loſe the 10/7. more than once, 
the Executor is not obliged to pay a third 101. which reſolves 
j] Fidei com- the hrſt point in the Affirmative. (i ) 
miſſa.$. fiquis 26. A mandying inteſtate, A. B. pretended as it he would 
decem.& gloſs. take out Letters of Adm niſftrations of his Goods; the Inteſtate 
ag. & min. dyed indebted 1v0 1. to C, D. So that A. B. might legally. have 
tbid, been ſucd for it, it he had Adminiſtred to the a Goods 
as he pretended he would, C.D. makes his Will, and therein 
J] G. his Executor, aud gives 1004. to the ſaid A. B. faying 
withall that his Executor might caſily fatisfic that 1001. to the 
fid A. B. for that he the (aid A. B. owed him the ſaid C.D. the 
Teſtator 1001. by reaſon of his Adminiſtration to the ſaid Inte- 
ſtate, C. D, dyes. . After A,B, would nut Adminiſter to or 
al 


of 
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faid latcſtates cox as he pretended , but demanded the 100 }, 

Legacy given him FAG The Qyeſtion is, whether he ought 

to have it? It is reſolved in the Negative, becauſe it ſeems to 

contradi@ the main intention of C. D. the Teſtator, who gave 

him that 100 þ. as real Adminiſtrator to the ſaid Inteſtate who 

owed C. D. 1001, But after appearing no other than a Pretender 

to the {aid Adminiſtration, the Law for the reaſon aforcfaid 

excludes him from being a Reall Legatary tothe ſaid 100 1.(k) &] die. L $- 
27. ATeſtator ſaith in his Will, That his Executor ſhall give 4ci eommiſla. 

his Lands ſcituate in S. to A. B. and to C. D. more than this ———o— a 

101, The Queſtion is, of what import the words {more than ®** ** | 

this] arc in the Legacy of 101. to C.D? It is held, That by 

reaſon of the words C.'D. ſhall have the whole 10 !. and one 

Moicty of the ſaid Lands Deviſed ins manner aforeſaid. (4) NL 6 Siclo- 
28. A Legacy of 1001. isgiven to A, B. on this Condition cyrus, & gloſs, 

that he buy ſuch a Houle of C. d. which is worth 50 1. and give ibid. de Leg. 3. 

itto J. G. The Legatary A. B. offers 504. for the Houle to 

C. D. He will not fell it him under 1001. Q., whether A. B. 

is obliged to give the 1004. for the Houſe, that ſohe may deliver 

it to]. G. according to the Teltators will-and meaning ? It is 

reſolved in the Negative; But he ſhall give the Teſtators value 

and eſtimate thereof, viz. 501. to Þ G. (m) »] Glok.in 1, 
29, Suppoſe the Teſtator give thee 100. That therewith 799 ——_—_ 

thou mayeſt do ſomething for a third p:rſon , ſpecifying the per- i 

ſon and the thing which the Teſtator would have done. Thou 

demandeſt the 1001. of the Executor 3, he refuſeth to pay it thee 

unleſs thou give ſecurity to do therewith what the Teſtator 

required. The refuſal of payment by the Execator is good 3 thou 

ſhalt not have the 100 /. till thou give good ſecurity to do there- - 

with as by ov gn is enjoyn'd. (#) ed Jane 

oO» Suppoſe a Teſtator gives 500 1, toone, 4001, to another, . : 

and 300. toa third. And after faith in his Will That A. B, NDS 

ſhall have as much as one of the Legataries. The Queſtion is, 

what A. B. ſhall have? Some have ſuppoled, that he ought to 

have 500 1. becauſe in the greater the leſs is included 3 but the 

Law which prevails in ſuch caſe is otherwiſe 3 he thall have on- 

ly 3ool. and no more, becauſe the Executor being burdened 

with ſuch Legacies, ought to have it in his power to give which 

proportion he thinks hit; And becauſcitis a Rule in Law, That 

in all doubtful caſes relating to the quantity of a Legacy, the leaſt 

15 to be underſtood. (0) 6) 1, qui con- 

1. A. B. makes his laſt Will and Teſtament , wherein he cubinam. 8. 

difuherits his Son, and makes a Stranger his ſole Executor, gives cum ita lega- 

divers Legacies, andafter in his Will fayes, That incaſe his Will i. =Y ' 

ſhould hereafter happen by any means tobe {© invalidated as to B+ 

be 
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be pronounced Judicially null and void, that thereby he ſhould 
happen to are | That then however his full 
mind and reſolution is, That from ſuch Adminiſtrator ab. Inte- 
Fato (whoeverit ſhould happen to be) ſhall be given 1004. to 
C. and 2001. to D. anddycs. Afﬀter his faid Son doth commence 
his Action and gets Judgment againſt the Will, which is Judi- 
cially pronounced null and void the Son obtains Lerters of Ad- 
miniſtration of his Fathers Eſtate ob Imeftzto. The Qucftion is, 
whether the Son be obliged to pay the Legacics left by his now 
Inteſtate Father ? It is Reſolved in the Negative ; for that 
not any thing now is vallid (in ſuch caſe) which related to 
his Fathers mind or meaning in the aid pretended Will as afore- 

$) L.nec Fidei faid. (p) "2 jy: ues 
commiſa. ® 32. To conclude. A Teſtator writ his Teſtament with his 
R_ de own hand, and therein faid, That in regard he had found A. B, 
j- a very faithful Servant to him, and that he had done him many 
eminent Services, he deſired to leave him not by way of a 

Legacy, but by way of Gratuity 100}. which he would 
have his Executor to pay him as a reward of his good Ser- 
vices, and dyed, Now in truth A. B. was ſuch a perſon as 
by Law was incapable of taking by a Deviſe. The Qaeſtion 

is, whether A. B. may demand the 100. not as a Legacy, but 

as a reward for his Services aforeſaid ? It is held in the 

tive; becauſe it will be preſumed it was left him in that man» 
ner in fraudem legis, on purpoſe to defraud the Law, which 
rendered him by reaſon of ſome legal Impediments incapable of 
taking by a Teſtament; And for that a Teſtators Teltimentary 
9) Cum quis, Confethon of his being obliged or in debr to a perſon in himſelf 
$. Titia, & incapable, hath no operation in the Law, (q) other than to raiſe 
ofs, ibid. de the Preſumption ſo much the ſtronger , that it was made only 
gate 3- . in frandem legjs, ſpecially when ſuch Confelhon is voluntarily 


&*y + BIN. made in favour of a perſon incapable. (r) 
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CH A P. xXIIL 


Of Legacies Relating to Debts, with certain Caſes 
in the Lew tonching the ſame. 


I, Pio Action, as Debts, are Deviſcable by Will; there- 

fore if the Teſtator bequeath any Debt due to him on an 
Obligation, or a Contra, or the like , the is good; for 
es aSalſo Counterpanes of Leaſes and the like may be 
Deviled; only the Legatary cannot ſue upon the Obligation. in 
his own Name, nor enter for the Condition broken upon the 
Leaſe, ifthere be cauſe 3 but he may cancel, give, ſell, or deliver 
up the Obligation to the Obligor, or the Count 
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to the Leſſee. (s) Andit isan infallible Rule, That whatſoever «] Perk. SeR. 
may come tothe Executor after the Teſtators death in reſpe of 527. 


his Executorſhip, may be Deviſed by the laſt Will and Teſtament 
of the Teſtator. Therefore a Teſtator may bequeath a Debt due 
to him, and if hedoth not make the Legatary his Executor as 
tothat Debt, and he whois his Executor, ſhall refuſe to ſue the 
Debtor, that ſo the Legatary may receive it, in this caſe the 
Lanny compel the Executor either to recover it himſelf, 
ſo topay it to the , or to give. him power to ſue 
EY it ki phy wa Executor's Name Gn 
the Legatary may compel the Executor uuto by conventing hi 
before the Ordinary, and on pain of Eccleſiaſti = 9 
him a Letter of Atturncy for recovery of the Debt to him be- 
in the Executor's Name, in caſe the Executor him- 
doth not ſue- for it for the tarics uſe, who cannot 
otherwiſe ſue the Debtor , becauſe he doth not repreſent the 
Teſtators perſon. Butif it befuch a Caſe of Action as is alto- 
ethex uncertain, as where a man hath au Action againſt another 
for taking away his Goods, or for ſome Treſpaſs done, the 
Teftator in his life time, or to compel another to make an 
Accompt , or the like; ſuch Cales of Action arc not De- 
V 


2. Now the Law takes notice but of four wayes, within the 
Circumference whereof all Legacies relating to Debts do fall; 
As (1) when the Creditor bequeaths to one what his Debtor 
owes him Or (2) whea he bequeaths it tothe Debtor himſelf; Or 
(3) when the Debtor bequeaths to the Creditor 3 Or (4} when a 
third bequeaths to. a Creditor what his Debtor owes. 
therefore that owt" Wil bequeath to one what A.B, 

q 


owes 
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owes him, without expreſhng either the thing or the quantity ; 

in this caſe he ſeems  popenp® ix ight of Action, mas 

elſe; So that the Teltatbrs uforB fo way obliged to ſuch 

Lepatary further than todeliyer him the Oblization or Bond, and 

6 1.4 fic. $, fi yield his-Narrit Tit need be) to the' Action.” (+) Yea, thopgh the 
mihi. #, de quantity were expreſſed(by the Tefiator,, yeb the EFoutar 4&not 
Legat. 1, bound to pay it to the Legatiry, if "the Teſtator joyn'd the very 
perſon of the Debtor himlelt with the execution or payment of 

the Lephitys 43 he (Kotld Fay | I world bitvetA1'B, __-— the 

61. of 'C.'D- wbith be dwes me] yeteveit itr hut eaſe; if the Too 1. 


cahuot be'recovered without Law, it (hall be 4t the-Exccutors, 
ndtithe Legatariescoſt | and at the Legatatied 7 mor the Fxect 


. 


Linigioſ. & 
did. L, fi fic, 
$, ulr, 


becauſe if A. ery the jp nothi 'rhetn nothing is be- 
] 1. ſific. $, queathed;*andto the Eepacy Free, R320 rn PD 
db os a. 9 But nw: Of ie Sr ha | whit"; Debtor bequraths 
Pega, 1, Whath&oves, 254 the Lopacy" be-given "tothe Greditot him- 
(eff; "If that caſe it is very material t6 ft wherher any certain 
Sum beexpreſs'd in bg for if there be,” as when 
a Debtor-Teftatbr Gith | T bequtath Yo A. B. 10}. which T owe 
him] 4n that c{{t not fo much | a bare right only; as a Eertailt 
Sntt of Money (Cert to be” bequed thet him $' for which "teafor' $ 
Legacy of 10 1. will be good tg A, B. albeit the, Teſtator owdd 
7] L legavi. in him'nothinig, - (3) [IE ; | - 
fin. ff. deLi- 46, But if there wereno certafri Shim expreffd by the Bbbror- 


_ Teſtator, as if he had only _ bn to" A.B. whit Þ owe 


falſ. cauc, Hi} Jtis x Pruitleſs Legacy; Kheby Gbps WD fiſte 
&} s. Sedfi miatiner; ia Tyltaror fait 11 grebo what « mh ber 
uxori. Inſt. de ;y Nfirtiage, of bir Mirridge-Phxti Hehad norhirlg with her - 

ting yet ifhe had frid''r2 


give 


Leg urMartiape; the Legacyſightfics 


—- 


PAxTH. Of Ligattd ani Deviſer.) EE 
Wife 160 1, #wbhich- I had with bes" or for ber 
gory Wife 106 thotigh in tt#th he had'n ochifs TN *% the 
Legacy ſhall b8 Kvortiher 1601) (1) Þ (1) Orhiving had 7] Inſtie, ibid 
106 L. with Her, ſhall in his Wit fy [1 gave my Wife 200 1. which 
That with ber in Marriage} the Legacy is-good for 2001. yea 
th he ſhould therem ' HitnſdF << the” Articles of Mar- 
ring and 2dd [ as is tonteined jr certain Cortnants of Marriagd 
- ren a] T The Reafod i is.” — the Lxw tnore ED OY 
ething it {of when in termtind in's ty; tha | | 
falfe Jerhonfiration therebF. Ae oh it Fam, ſufkcieritly wil 3. Cc. de 
pom That the Tarr meager than heſpake, or that ;* fe oe 
'd'm ſuppo Gag Fae tobe true which was not fo » In which pos. prlegar 
cafe the E 10a nothing” — aldeft x cettain Juni were in hers y 


mini d by hint. Or ; c, 

7. for wiih Reads the. eacy is rior good good in Ki cake BET ae 
unleſs he certain| "nothing to' the xtary | | 
otherwiſe it is, i if he roſie did, wh indeed he did not. 


(v) And the Reaſon w TEE yen bya Creditor, is 6} ak gle 
I 


worth-though the Sat Be bc due th h 7 Barna, , $9.” 
And quite otherwiſe jn' thei bodies I cher Lig Y'be' ByY -» 
Debtor ; the Reafor'1 fay of this] 65s, beeatiſe the Tre ** 
ditor is underſtobd tof bequeath Gnly*a Debt,” Bond, h Obliga- .: 
tion ; but the Debtor doth” bequieath xz 'certain Sum by 'Name, 
or the very thing it (c os ets 

8A Tefttorin his It Wat and Taiment beter is Fath, DES 
[ whettas Thave in 22 Game certain Inftrumentodf Whiting, + 
wherein A. B. ſtands the Sum of 4001. forthe Saywbe | : 
of 200 1.to C, D. I will that my Executor ſhall reſtore the faid 
Bond to C. D. or pay him 200 L] After the Teſtatots death the 
Bond cannot befound among any of his Writings, nor any know- 
ledge thereof poffiblyhad. In this caſe; Judgment'was (giver! 
agarnſt the Execntor, 'and he condemn'd 'm 200 1. to C. D. as a 
EG Legacy to him by the ſaid Teftator. (p) pool Faher.\ 

Whets 5 a Debt is bequeathed, whereon nothing is due, the fi ib. 4. tit, 17, 
Beef is Fruittefs, 'if the Teſtator believed it to be a good Deb, 4 def. 17. 
albeit the Sum or quantity thereof were expre(d in the ſame; 
Bnrif the Teftator when i» bequeathed fuch Debr, ; hoe'y Tn 
was nothing dne it, the Legacy isgood: (q) And althqu Surd Decil 
he who bee ielrhd + Bond: bequeaths Led contain'd rhe $64 3h , 
(r,) yetHerhat btqueaths to his Debror the Silver Cup” or the 7} Manslib.s. 
like, which he hid of his in pawn for 5 7. doth' not thereby be. + ka. 9+ 
queath/him chat Debt of's 1. Cz) The Reaſon is 1,” becauſe there j = 1.f, ng 
nothing Lge Pawn or Pledge releafed, Sit duty and apo Legit, 
obligat' ill temains.” Note, tat hewho © £7 @ 18) 2 
is urderſtcod to' bequeartrhis Credits, charHis, che a MAIN, L2 
Q q 2 what 


3214 Of Legacies and Deviſes, PARTE 


ehareibaning many for Debts, as was before obſerved, 
are taken both Actively and Pa(lively ; but in this ſenſe of a Cre- 
ditors bequeathing ther, they are only taken Adively. 

10, If a Teftator bequeath to A. B. whatever C. D. owe him, 
and C, D. at theſame time wrongfully detain'd the poſſelhon. of 
certain Lands from the Teſtator 3 Lands ſhall paſs by the 
Deviſe to A.B. as well as the Money which C. D. owed the 

#) Theſaur, T<ftators as hath been adjudged; (+) not at the Common, but 
Pecif. 235, Civil Law for it is more than preſumed, that at the Common 
Law ſuch words, though in a Will notNuncupative but Written, 
') De Pretis. are no capable of being by any Intelle&t train'd to a Lati- 
lid. 4. int: 3- tude of that extent 3-or whether he that bequeaths his Books of 
"4 Accompt, or his Shop Books, ſhall be underſtood to 
bt, 1m. g. bequeath the Debts contained therein, (#) as alſo the Moneys in 
» |Pap Notar.' the ſaid Books Calcndaried by way of Accompt, and defign'd for 
2. ths Grhah- Trade, RY by c _ __ (w) be: 
_ 11.. Alt the Bequeſt of a Debt is a good Legacy to long 
I as it is a Dcbt, and the Bequeſt unrevoked , yet the Payment of 
& ibi Cujac. a Debt to the Teltator in his life-time extinguiſheth the 
= 61d quod. thereol formerly B:queathcd by him 3 Not fo, in calc it were pai 
. de Liberat. tg his Executor ſoon after his Deceaſe. (x) And this holds true, 
7 \ Tag n 1, albeit the Debc conliſted in ſome certain ſpecifical thing, if it 
qui poſt Nu. yme: in the Teſtators time 3 otherwiſe the Legacy is you (y) 
11. C. de Leg, Likewiſe,the Teſtators giving an Acquittance to the Debtor doth 
7.) . non quO- extinguiſh a bequeathed Debt. (=) The Reaſon heregfis, becauſe 
cunG & W byall theſe wayes the very ſubſtanceit {elf of the Debt, which 
Legat. 1. was the thi hed dra (a) yet here Note withall, 
a]1.fidei com- That if a Tcitator doth demand a Debt,which he had ow ae. 
miſſa.$. f rem not with any mind of abating, the Bequeſt, bur fearing the failure 
_P de or future Inſolvency of the Debtor , and ihall after keep this 
3 Money byitſ{elf, withſome ſignification therewith what Money 
it was 3 inſuchcaſc the cy is good, notwithſtanding ſach 
þ) Nantic. de payment — » which holds yet more ftrong, in caſe the 
ConjeR, ult, Teſtator demands it not, but the Debtor himſelf comes and offers 
yol. td. 12-tit. je, and with ſuch carneſtneſs as the Creditor. Teſtator cannot well 
2) 418. 1 fdei refuſe it (b) And if afterwards the Teſiator makes a Purchaſe with 
comiſla & did part Or all of this money which he ſo demanded, not with any 
$.firem fmam. miud of abating the Legacy as aforeſaid, the Bequeſt. remains ſtill 
C—_ 3- good to the Legatary.. (c)-So that if I bequeath thee a certain 
ſavra. ms, 5. & P*<Þt andaftczward demand and receive that Debt, and it ap- 
Alex. Con, Pxar not to what end or with what intent. I did this, the Legacy 
157.0, 9.in of that Debt ſeems to be —_ unleſs 1 ted the 
won Money and ſet it aſide or apart tor the.deſign of the faid Bequeſt, 
0) A! 3-4 C4) And although whilſt the Teſtator lived, the Debtor were 
$.k rem tuam. judiciallyco nd emu'd to him on the accompt of that Debt 


bequeathed 
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bequeathed, but not paid , the Legacy will hold. (e) Or in caſe ) |. nepori. in 
the Teſtator having Song Money owing to him,ſhall reccive fn. _ 
Goods in ſatisfaction of the ſaid Debt, or it be legally foadjudged paid. in dif 1, 
to him, and ſhall preſerve ſuch Goods, the cy ſhall not be qui poſt. m8, 
underſtood as void, unleſs the Teſtator doth after alienate the © de Legar. 
ſaid Goods. (f) : {) Bald. ibid. 
12. A. B. andC. D. arc joyntly Indebted in 1=c L by Bond nu. 12. & Ro- 
to E. F. who makes his laft Will and Teſtament and therein man. Con. 
veaths in this manner, viz. | what A.B. ones me 1 give to 229-943 
. and what C., D. ever me I give #0 |. W.) In this caſe itis 
id, that the Teſtators Executor is obliged to give the Action 
upon the Bond to one of the taries, and the value of that 
Aion to' the other. (g) Which ſeems not over-conſonant to £/ |- = 
Reafon, for they both owed him bur one 100 /. yet the Exe- yy mii, 
cutor after this rate muſt pay the Legataries 200 1. Beſides, in tf.de Legar. 1. 
the ſame Lawit is acknowledged, that if the Teftator after his Te. 
ſament made, ſhall Releaſe one of the faid Debtors, the Legacy 
is void as to both the Legataries, becauſe the Releaſe of one Joynt- 
Debtor is the Diſcharge of all the reſt. (b) Which plainly Im- ;y glob, ibid. 
plyes there is but one Debt in the Caſe 3 and if that be thed 
twice, it can be due but once 3 the ballance therefore ſeems more 
equilibrous, if the 100 1. were equally divided between the two 
Legatarics, 
13- A. B. makes his laſt Will and Teſtament , and therein 
appoints his Exccutor togive C. D. 100. provided that C. D: 
Surrender into his Executors hands acertain Bond or Obligation 
than in the cuſtody of the aid C. D.. wherein A..B. the Feftator 
ſtood bound to kim the ſaid C. D. in 40 4. and dycs; C. D., like- 
wiſe dyes before the ſaid Bond or Obligation is ſurrendred. The 
Qcftion is whether the Executor ot C. D, can claim the ſ%id 
cy of 1001. Itis reſolved, That if the ſaid Bond or Obli- 
gation were in being, and in the poſſeſſon of the faid C. D. at 
that time when the Teftator made his Teſtament, and that C. D. 
knew of the Contents thereof, his Executor ſhall not have the 
Legacy of 1004. becauſe C. D. rmed not the Condrtion of 
furrendring the ſaid Bond or Obligation to the Teſtators Execu- 
tor), and therefore could not wit the claim of the Legacy to 
his Exccutor : But ifit was not at that time in being, or nog in 
the power of C, D. oz that he were ignorant- of the ſaid Deviſe 
conditionally bequeathed, there- ſcems an impolhbility impoſed 
on the Condition of the Legacy toCG. D. which makes the Con» i) glofs.in lab 
dition void, and —_—— pure and ablohute to _—_ f.de 
C. D... whereby it becomes iſſable to his Executor. (5) Phe | Barr.in di8. 
Reaſon in Law is, becauſe a Legataries death before the Exiſtence LC. 5. inTeſts- 
of a pothble Condition doth extinguith the Legacy+ otherwiſe, memo, 
where the Condition is impoſſible. (k,) 14. 
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14. AB. wasobliged$0 C,D.in to /. Abſolutely, in-20 4 Con- 
ditionally, and in.40 {+ at,a day yet to comic..' C. D. in' his laſt 
Will and Teſtament faith, þ That whatever A. B, ought to pay me, 
I give and, ;bequeath; to |. G.] and dyes.” In this- cafe the 4041. 
whoſe day of paythent was not then come, is uot compriſed with- 
in that Legacy to ]. G. Becauſe of that word [ o#ght ] otherwiſe, 
if he had (aid, I give to]. G. what A.B. . ought to pay me now 
X 1. fiſcripſi- or hereafter. (1) URN 
cr. & glols.ih. 15, A, B.  makcs(his Sot-and Daughter: his Executors, and 
f, deLegat. 2. doth Deviſe certain Fegements, Bonds, :and Obligations to each 
of them. After in, his Will Gaith- | That tbe have bis Son 
pay allby Debts and Legacies, that ſo bis Dazghter- may enjoy bet 
Legacy entire to ber ſelf, and wndiminiſh\4) The Queition is, 
whethesche Son ought to pay all his Debts and Legacies t So as 
| that the Daughter may have her fulland eurirepart! and portion-? 
»m) 1. nomen Itis reſolved inthe Attrmative, [({m} Yer underſtand 1t only as 
debitoris.gloſ. to herentire part and portion of -her Legacy, not as to what the 

0m wg ju might otherwiſe claim as an Executrixz: 
de y——__y * 16, A Teftator in his Will appointed ,: That his Exccutor 
5. ſhould lend A. -B. 100 4 forthree: years at two per cont Intereſt; 
Q. Whether A. B. is obliged togivefecutity by! Bond with ſuf- 
ficient Suxeties. for repayment of. the .Principat with the faid 
Intereſt at the three years end? Some are of opinion- that he 
ought but the Law is- otherwiſe; and. his own Bond-is ſufh- 

»)l. fidei com- Cent. (#) | 

miſſa. $. fi 17. Ifa Bond or Debt by ſpecialty be begueathed to-any one, 


give tomy Colin ]. G:. the Bond or Obligation wherein }. S. ſtands 
bound to me in 100 1. After he adds a Codicill, -and thercin for- 
bids the exacting the 100 [. of or from J.S. and moreover doth 
in the ſame Codicill require-of his Executor C. D. That out of 
the Debt which N, O. doth owe him he ſhould pay- the 1007. to 
his Coſin |. G. and dyes. N. O. mentioned in the Codicill is 
found Infolvant. The Queſtion is, whether his Executor C. D. 
*be obliged to pay the full 200 L. to ].G. It is held in the Nega- 
tive, and that the Executor is Diſcharged from }. G. if he yield 

2) gloks. in $. hintthe actionagainit N, O. though Infolvant. (») 
Civibus, 1.Lu- 18. A.B. owcs the Teſtator -301. or a Horſe, the Teftator 
cius. #..de doth bequcath the10/, to'C.\D; After the Debtor A. B. doth 
Legar. 2, dcliver to the Teſtators Exccutor a Horſe, and is thereby dif- 
charged.ot the 101. becauſe the Election was in him, and the 
Legacy of 191., to C. Ds is void. Bur ſuppoſe the” Teſtator had 
bequeathed the 10 þ toone, theHorſeto anothet;, and A. —4 
\ ,210 | Debtor 
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Debtor having the EleQion in hi 15 the 104. tothe Teſta- 

tors Executors the - 4 ' itrthat ) good, and 

the Legacy, of the Horſe 1s. void. , Et vice verſa. Or {uppoſe FP 
that AB, did owe the Tehtat9t 1004 who-faich by oppoſe Lay —_ 
|: That how. m La "my Exec#tox, Pall recout? from A. B. je Legar, 2. 
much ] give to |. In this ca, the Leparary may campell c 

Pecitior FLOG Se whole rod 7. (for 'him\ front'ANB} for 

this is no Conditional Legacy; becauſe, if fo, then the Legatary 

could not ſue the Executor, unkeſs he had recovered the Money 

trom A. B. (q) q) Gloſs, ibid. 

19, Debts by Bonds or Specialties are not compriſed in by 

general Legacy; as ſuppoſe the Teſtaror doth Deviſe 
Brother the one halfof his Goods and Chatrels (checept t q 

whereih ke lives, left him by his Father, with all the things there- 

in) and make him his Executor of half of his Eſtate and then 

Devifed to his twp Uncles the other half, "py inks them! his 

Execntors 'of ' that Half, / The Queſtion-is her alt the 

things in the faid excepted Houſe to tokivlai ewo Uncles, 

or t6 his Btother, © 1n this caſe we muſt 'diftinguiſtt between the 

in Sug were in thefaid Excepted Houſe for if there were 

bts by Bonds, Specialty , or the like, they are not com-- 

w/o within the Exception made as aforeſaid, ar do belong 

both to the Brother, not as-a tary, but- as 'Executor of a 

Mr and to the two Undles as ors of the6ther Moiety3 

but if th q En Silyer, /Houſhold-goods, and other thmgs in-the 
faid excepted Houſe, rhey belogigto the tw Uncles as Executors 

of a Moſery ,- not to the Brother, ' who is bar'd by 'the faid a — 


Exception. -(r) ++ RAT, - 
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CHAP. xXxIV. 


Toxching Elefion in point acies ; To whom 
the EleStion of nnd. vas d with too 
much Generality or Dubiety, belongs, whether 
ro the Executor or to the Legatary; with certein 
Caſes in the Law tonching the ſame. 


qguor ing too 
a Id 'reſpet; As (1) it 
anne ep =o aur 
Bequeath omet bing to 
Fi ad Frcs, pc the 
any thing, or t an 
ſomething that is (if I may > 
that is; Tach a general as is 
n& Speciticals; as if the Teſtator 
po x qpepe ey In this caſe alſo 
real; 


as, well of its - 6; mganan tg 
refers to ing lc[s general , 


- jacertauity; 
yer compre 
diflerent in 

Ibequeath s 
2) Ghmez, Re- This, caſe it mull þ iſhed , whether ſuch thing hath its 
ia rom. x, c. Compoſition terminated by Nature, as Oxe, Horſe, &c. RY 
12, nl. 32, LEAR of Man, as Houſe, Coach, &c. In the former of thelc 
T5 4 the is good, and the Exccutor (if there be Aﬀets) 
—— $5; muſt procure.ie ort Legatary, in caſe the Teſtator had it not 
& Ang. Ma- Of his ownat the time of his death. (a) But in thelatter Caſe, the 
theac. li>, 2c. L is not unleſs the Teftator were a Proprictor thereot 
——_— at the time of his Deceaſe. (b) 
5omer. ib, _ 2.) Now the Queſtion is, when the Teſtator doth Deviſe in 
& Vaſq, de ſuch ageneral manner as is before deſcribed to be Deviſable, who 
Succeſ. Progr. ſhall have the Eleion, whether the Executor or the Legatary ? 
lib. 3 >" The firſt and Common anſwer is, That he ſhall have it, to whom 
ty £1. &1, {be Teſtator by his Will in the manner of his bequeathing direQs 
Si pomus, #, he Exccutative power of the Legacy, incaſe he hath not other- 
de Legar. 1. & wiſe determined expreſly the Eletion. For Illuſtration z The 
Cujac, ad L.Si Teſtator ſzith, [I will that my Exccator ſhall give A. B. a Horſe ] 
ſervus $5: Ca There the Executor Ele&s. Or thus, [I will that A. B. ſhall bave 


_ ho a” Horſe] there the Legatary Ele&s, But if the Teſtator —_ 
t 
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the Executative power to neither of them, than the Legatary 
ſhall Elect, if che general be determined (as aforclaid ) 
-+by Nature, and it be found among the Teſtators Goods or Chat- 
tels; otherwiſe, the Executor Elefts, as when the general Le- 
cy is determined by ſome A of Man, (<c) for inſtance, in ©] Grafs. di&, 
ivers Houſes which the Tcftator hath in the ſame Corporation , | legato, 
and he Deviſeth one of them, but deſcribes not which; other. U#. 62. 
wiſe if in divers Corporations 3 for thenit ſhall be underſtood 
of the Houſe in that Corporation where himſelf lived and 
dyed. (4) «] Graſs. ibid, 
3. For the more tranſparent inſpeQion into this matter, it is 
requiſite likewiſe to be known, and what indecd is plainly infe- 
rential from the Premiſcs, that there may be and trequent]y is ſuch 
uncertainty in Lan as doth not deſtroy them 3 This eleRion, 
whereof we now ſpeak, confifts in fuch uncertainties; But withall e) De procis, 
there are alſo ſuch Obſcuritics, Dubieties , and Ambiguities in Þ. 1. inc, «, 


ſome ies, as admit of no EleQion, but only a Declaration, | 2.3: Sol, 4. 
the Priviledge whereof the Law ever Entitles the Executors and 1 Churong. 
not the Legataries unto. (e) in verb, 


Vy 

4- Note, That if a Teftator hath but two things of the Game ElcRio. & 1, 
kind, whereof he indiftin&ly bequeaths one, the Legatary hath the 3%! dvos-1. & 
EleQion 3 if more than two , the Executor, (f) Andif the & 1, jean” 
Legatary having the Eleion ſhall delay it longer than need re. ulr, F, de 
quires, the Ordixary at the inſtance of the Executor may ſet the Legar. 2. 
Legatary a time, within which he ſhall determine his Election, £3 Prom. Gri- 
on pain of forfeiting his Ele&tion to the Executor. (g.) But if 25, py tim 
the Legatary happen to dye before his Ele@ion, his Executor 1, Mancipio- 
ſhall haveir [6] rom |.fi Optio. 

5- Asit is a Queſtion who ſhall have the Elettion, ſo likewiſe bh Ope Leg, 
is it a Queſtion what or which the EleQor may Elect. If the 5g.;r —_ 
Ele@ion doth belong, to the Legatary, and it be given him by Cens. 389. & 
the Teftator, the DD. are much at variance in the point 3 ſome Guid. Pap, 
holding that he may chuſe in that caſe the beſt of the Deviſed = 200.6 
Eligibles 3 Others ſay, not ſo , but in medio confiftit Eletiio; ra x 
Others diſtinguiſh and ſay, That in ſuch caſe it the thing Deviſed ;]be Pre: ns 
be found among the Teltators Goods he may chuſe the belt, other. 1.int.1. dub,z. 
wiſe he muſt content himfelf with a Mediocrity. (7) But py 7. & 
che more received and approved Opinion is, That when the ,, F a 
thing bequeathed is the Teſtators, and he exprefly give the Legar. > 
Ele&ion to the Legatary, he may then chuſe the belt. (4) &) 1. 2. f.de 


And where ever the Law fays the Legatary muſt regulate his Elce og" 
Rion, or take the meaſure of his choice by a rule of Mediocrity,(1) 7 te ©: 
It is not meant of an Eleion given by the Teltator to the Lega- 1egar. 

eary himſelf, but to a third perſon for him , who not chuhng at nm] Cujac: ObC, 
all, the Law transfers the choice not to the Executor, but to the lib.uz.cap.14. 
Rr 6, Where 


Legatary. (mJ) 
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6. Where the Law, and not the Tcftator, doth caſt the Ele- 
Qion upon the Legatary, there and in that caſe he may not chuſe 
but what is inferior to the beſt, where there are more things than 
#].. legato. f, £0 of the ſame kind, ſubje& to the EleFtion. (#) Oa the other 
de Legar. 1. & hand, when the El:tion belongs to the Exgcutor, and the thin 
De Pretis. dit, pencrally Deviſcd be found to be among the Teltators Goods, ww. 
ſol, 3. au. 8, = two of that kind, in that caſe the Executor may chuſe the 
s) 1. apud Ju- warſt of chem for the Legatary. (0) Yea, though the Teſtator had 
liawum. $. more than two, or many of the ſame kind, fo as the general 
—_y Legacy were of ſomthing inanimate, provided that that leaſt or 
_ worſt be not decay'd and altogether unprofitable, as Braſs Money 
inſtcad of the real Diana, or decay'd Wines inſtcad of rich Canary. 
But when the general Legacy is of things Animate, then the 
Exccator ought tochuſc for the Legatary as not the beſt, not 
5]1. fi hirres, » he work, but at an hr pon diſtance between them both. (p) But 
 oLogiea, it the Legacy be not of generals, but of ſomething certain and 
ſpecifical, yet which of them the Teftator (he having many of 
the ſame kind) intended, is a Nox Conftat ; the Exccutor in that 
caſe may deliver the leaſt 3 becauſe now the Qyzeltion is not fo 
much touching the ElcQion as the Declaration, which the Law 
. ever gives to the Exccutor 3 for Election refers to uncertainties, 
g]1. in Obſcu- but Declaration to obſcurities, as in the Jaft precedent Caſe. (q) 
ris, f. deReg. », Suppoſea Teſtator doth be:queath a Horſe or an Oxeto 
—_— m_—_— A«-B. which he will, or which he thall chuſez anJ he ſuppoſing 
mmm. ef, an} Oxe- onely to have been given him in the Will, makes no 
other demand of the Execcutor than,of the Oxe, who delivers it 
himaccordingly, Afterward finding his error and underſtanding 
that he had it in his right to chuſe either a Horſe or an Oxe, 
 demandsa Horleand refiores the Oxe, - The Law is againſt him, 
7JL6 oe and leaves him in this caſe without Remedy. (r) Toe , Law is 
EL oni * the fare in cale the Executor by the Will, having the Ele@ion 
* »inhim{ſel whether to give him thence or the other, but ſuppu- 
ſing a Horſe only to have been given h'm, doth deliver it to him 
accordingly, and after finding his Error would remand it, and 
give him an Oxcz hecannot. (-) 
$. If a man bequeath to A,B. a Horſe or a Yoke of "Oxen, 
and the, Teltator hath neither Hor nor Yoke of Oxen, nor 
that which he ſo b:queathed 3 yet is the Legacy good , and the 
Execcutor chargeable therewith; In which caſe the EleCtion as 
to the vahue of the thing bequeathed, whether in the Exccutor 
or the Legatary, may vary (as was formerly hinted) according 
to the Teltators words in-the manner of the diſpoſition it felt. 
1] Perk. Se. (4, Andthercfore if a man bequeath one of his Horſes to A. B. 
$11..535* | not ſaying which Horſe , in this caſe A. B. ſhall have the 
Ele&ion, if there be more than one : But if the Legacy be _ 


5] Gloſs. tbid, 
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Recd not tothe tary but to the Exceutor, - as when-the Te 
ſtatorſaith, | I wi that my Execntor fall dtliver A. B. one of my 
Horſes} In that caſe the Executor hath the Election, -and may 
deliver which of them, he will. 

9. It che Teſtator faith, | Tgive10 L. to A. BY or C.D.] at my 
Executorschoice, or as my Exccutor thi!l chuſe 3 and the Exec. 
cutor (hall atter-make choice of one of them ,- and pay him 10/. 
he is diſcharged from the archer, © But if be will make choice of 
neither of them, cach of them may-demand- the whole 101. as if 
the Legacy were given to him alone (x) and then he ſhall be 7 1, 6 Titio 
preferr'd in this caſe who firſt Commences his Sait 3 (w) In other & gloſs. ibid. 
Caſes who firſt gets Judgment. ﬀ, de Legar.z, 

10. It. there be a doubt and diſpute between two perſons pre- wh _ = 
tending to the ſame Legacy, to; which of chemit belongs; as if gw; A 
the Deviſe be to Thomas Stiles, without other deſcription, diſtins = 
Gion or diſcrimination of the Perſon, and there be two of 
that Name, of cqual reſpe&t with the Teitator, or both alike, 
his Friends or Acquaintance 3 In» this cafe the Executor hath 
his Election to. deliver the. Legacy to which of them the 
pleaſe. (x3 Yetſcme axcof Opinion that in ſuch caſe the Legacy ,1 1, 6 quis 
15 void and null by-xcaſon of uncertainty. (y) + "+ ſerum. '$ 2, 

11. 1 Deviſe to A. B- my Dwelling-houſe; if he doth not de Legar.z, 
chuſe my great Mcadow in Dales, This is all one as if 1 faid , 7) G'ois. thid. 
I Deviſe to A. B. ny ſaid Houſe or Meadow, which he will. (z) .\jomiras 
Or as if Ifaid, 1 De<viſc tohim my Meadow it he doth not chulc de optio. Leg, 
my Dwelling-houfe, © In both which caſes A. B. hath his Ele- 
ction. (a) 4) Glof:, ibid. 

12, It the Teſtttor faith that A. B. ſhall have one of his Horſes, 
or that he ſhall chuſe one of his Horſes, which he will, and 
A. B. through a miſtake doth chuſe a Marez- he hath deter. 
na.ned his Elcftion, and though he repent of his choice and would 
rcltore the Mare, he cannot chuſe again3- (b) as alſq be- b) Glok. in 
cauſe Marcs do paſs in a Deviſe of all the Teſtators Hor- (yi. # ge © 
ſc<, (c) lepar. 1. 

F If a man having two Horſcs doth bequeath one of them, < | Martians. 
but it doth not appear which, in regard the words of the - - _ 
Legacy are not directed either to the Executor or Legatary, ,. tour 
ſo: as thence to-infer unto which of -- them he intcuded the 
Ele&ion \In ſuch caſe the Legatary- ſhall have-the Election s * 
becauſe it being certain that a Horſe he- bequeathed, bur 
uncertain which, not exprethng himſelf at which certain Horſe ,, co... 
he aim'd. the Legacy -:' The Executor ſhall not im this cafe inter- qui duos. ff.de 
pret his mind 3; turin all doubtfub Caſes it ſhall be conltrucd in Legar. :. 
tavaural che Legatary.. | ( | 
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14+. AB. Covenants with C. D. to convey him fuch a Field, 
or topay him 501. which of the two C. D. pleaſe. C. D. makes 
his Will, and thercin gives to 7. G. whatever A. B. owed to 
him the ſaid C. D. and dyes. The Queſtion is, what 7. G. can 
by this Deviſc reeover from the Executor of C, D. anſwer 
is, he may compel him to Commence an Aion againſt the ſaid 
A. B. And as C.D. had his Election whether he would have the 
Ficld or 501. which Eletion upon his Deceaſe came to his Exe- 
1) Gloſs, in 6. £2f0r + So now by vertue of this Deviſc that EleQion ſhall be in 
{quis ira. 1. 6 + G- as the Legataryof C. D. (e) 
fic legarum, #, 15. A Teſtatorhaving eight fat Oxen, faith I give them all 
de Legat.1. to A.B. or 101. for cach of them, at his own choice. A. B. 
doth chooſe four of the Oxen, and doth demand 4o { for the 
other four. This the Legatary may not do; for the Legacy 
of all the Oxen is but one Legacy, and therefore may not be 
#)1. neminem. Divided, (f} Alſo the value of the Oxen is but one Legacy 3 for 
ﬀ, de _—_— which rcaſon may that neither be Divided. (g) The Caſc is the 
—_— de ſame, if a man bequeath 5o Gallons of Sack or Five Shilli 
Legar. 1. for cach Gallon, at the aries choice 3 he cannot divi 
£) Gloks. ibid. the , but muſt take it all in Sack, or all in Money; Other- 
wiſe it ſuch Divifion were Admiffable, and the Teſtator ſhould 
give ſucha Horſe or Five pounds at the Legatarics choice, this 
abſurdity would follow, the Legatary might take Fifty Shillings, 
b) indi&.glel. 2nd one half of the Horſe, (b) 


— 
—— 
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CHA P. XXV, 


When and How Legacies are Null, or become woid 
or voidable ; with Certain Caſes in the Law 
touching Revocations. 


I, He Reaſon why Legacies and Bequeſts do fooften prove 
Ineffectual, is not ſo much becauſe they were originally 

Null, or became afterwards void or voidable by any thing rela- 

ting either to the State or Perfon-of cither the Teltator os the 
LOG or by reaſon of forme accident happenirg to the thing 

it {elf bequeathed : But becauſe the juſt, hone, and ſcif-denyi 

E xecutor hath fully Adninifired: (as the Common Pleas is) 

hath not Aﬀets wherewith tofſatishe the ſame... When the 

is originally void, it is underſtood as Nul ; when void by 

ſubſequent A relating to the State or Perſon of the Teftator, 

then it is underſtood as Reveked; when by ſomething relating 


to 
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to the Legatary, then as forfeited; and when by ſome fatal acci. 
dent happening to the thing it ſelf bequeathed, chen it is under- 
food as Loft. 

2, Now a Legacy or may be ſaid to be Originally Nul, 
when the Teſtator is 2 Incapable of Deviſing at all, at 
leaſt of Deviſing the thing Deviſed ; or when the Thing it ſelf 
Deviſed is not legally Deviſable, or when the Teſtators manner 
of Bequeathing or Deviling is altogether illegal 3 or when the 
Legatary or Deviſce is ſuch a 1 as is not legally qualified 
totake by a Deviſe. Likewiſe, the Legacy or Bequeſt is void 
or voidable by ſomething relating to the Teſtator , when there 
is juſt fear in the caſe, or circumventing fraud, or immoderate 
fattery It may be alſo by ſome kinds of error or uncertainty, 
Alſo by a fubſcquent or htter Will, or by Revocation, Can- 
cellation, Ademption, Tranſlation; as alſo tor want of Aſets. 
And when the Legacy or Bequeſt is void or voidable by ſome- 
thing relating to the Legatary , Itis commonly cither by reaſon 
of ſome Incapacity in his perſon to take by a Legacy or Deviſe, 
or by reaſon of ſome injury done the Teſtator by him: and high 
enmity betwixt them or by endcavouring to conceal , 
ſticate , or ſuppreſs the Will, or to ubtrude and ſet up another 
in ſtead thereof , charging it with falfity ; or by rcfuling to do 
ſome pothible and reaſonable thing, incumbent by way of charge 
on the Legacy 3 or by an unwarrantable affiuning to himſelf by 
his own Authority, and uſurping on the Legacy without the 
Executors Licenſe, conſent, or delivery thereot 3 or by a totall 
failure of ſome Condition annexed to the Legacy or by the 
Legataries own waver and voluntary retnfal thereof; or laitly 
by the Legataries death before the Teltaturs, or before the condi- 
tion performed, or bcfore it otherwiſe becones due. ' Finally , 
the Legacy or Bequeſt becomes void in reſpe ot the thing it felt 
bequeathed, when by ſome providential and fatal accident with- 
out any neglect or default in the Execator, thething bequeathed 
doth either totally periſh, or is decay'd as that it becomes uſcle(s 
and unprofitable. t 

» Such as are Inteſtable, are thence legally diſqualified to 
diſpoſe of any thing by way of Legacy or Deviſe 3 and who they 
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are, 2 elſewhere (4) Teſtaments made and ies given a)vid. per. 1; 
by ſuch, are void originally, and ſuch as arc ori void by cap. 9, © 
rcaſon of any defe@-in the Teftatory that: ſhall 5) 1. fi filius 


not be priviledgeed with any tabſcquent Ratihcation. (S) 4 Tefta- familias. = 4 


mento ad Legatum vatet A An Original defect in the 


Teſtator will make the T 


and all the Contents thereof = S_ 


defeRive alſo. (c) Teſta 


4 If 
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4. If the Manner ofthe diſpoſition of a Bequeſt or Devile. be 
41. illa Tofti- illegal, it renders the Bequeſt originally Null 3 as when the Teſta, 
wioft.de he. £Or Wholly refers his Will therein to the pleaſure of his Executos 
red. Juſt. ul:i- or any other perſon, as if the Teſtator thould lay, [I make ſuch 
ma voluntas myy Execntors as my Son ſhall think fit | Or| Fgive 101. to whom- 
arr _ © ſoever my Exccutor ſhall pleaſe (4) Thereare ſeveral other wayes 
mae mn whercby the manner of the diſpoſition may be illegal, and poilibly 
Ruvr. in di&, the more in regard of that vaſt extent and latitude of words, 
Il,  _ which the Law allows Teſtators in making Wills, and bequea- 
e)l.2.n F'"* ching Legacies 3 No words, or language, or ligns almolt but may 
x L icoatis. ſerve tor a Bequeſt, provided they be but ſenlible and intelligible. 
de Leear. & 1, (e) Infomuch that though the Teſtator ſhould quite hold 
filej commiſ- his peace, and but Nod thee a Legacy, whether he can ſpeak or 
n+ ry not; or whether interrogated thercunto or not, the Legacy is 
lt 100, mu, £90d- (f) Underſtand not this of the Teſtators nodding between 
7. vol. 4. flcep and wake, between (cnſe and nofcnſe, but when by his Nod 
f 1. nav, Fde he makes an intelligible fign oft his mind and intention 3 the rea» 
Legit: $8 7 ſon hereof is, bcecaule the Law more favours a Tcitators Will 
0 Et oe.” than his words. (eg) 
mill, & Mane, . 5. If the thing bequeathed be not lly Deviſable, it is a 
de Conjet. yoid Bequeſt. (b) Or it the thing D-viled or Bequeathed ceafes to 
vul. vol. 11» 8. be the Tefiators, cither by any voluatary act of his own, or 
> a SD thereunto compelled by fome urgent necelity, the Legacy is 
Inſt de Legar, Cxtinguiſhcd, (7) Likewiſe, it by che Teltator the thing bequea- 
þ] vbi ſupra. thed bc in its very ſubſtance and budy fo changed into another 
Cap. 5. _ _ form, thatit is not reduceable to its priſtine ſubſtance, In ſuch 
Ho ponds caſc it will beprcſumed that the Teſtator hath alſo altered his 
vit. 1. catcra, mind, and thg Legacy is void 3 otherwiſe ia cafe it may again be 
ﬀ, dc L-git-r, reduced to its former ſhape and fathionz (4) for by the diſſolu- 
— - hg - I” tion and change of the thing bequeathed into another form, and 
Servim; flji, Þy the Tettator himfclf, the Law preſumes his mind and inteat 
$4 poculatr, tO he chang'd allo. (!) 
1.ﬀ, de Lep.1, 6, Although -the thing bequeathed be Deviſable, yet it the 
& C us Legarary bc inc2pable and legally dilquatiticd ro take by a D.v.ſe, 
ag hn ;. the Legacy is 2s voidin fed a5 ifit had never ben bequeathed, 
[1 1. $:ia, $.4b Now as one contrary isjlluſtrated by another, fo by ok rving 
hzrcde, f, de whoare- the pcrions qualitied ty be Teſtable, you may inicr wav 
_— any © are che illegatablez and asall are; Teitable who are not by Law 
& 4. in offic {Þ<cially prohibited, fo ar2 may take by a Devile waom the Law 
Teſt. & 1. 1 f, hath madenofpecial provifion againlk, 
decxcp.dol. 7, Every Legacy given by a Teltator, circumvented by Freud 
4 Bald. i L to Bequeath the ſame, is void 3 (ms) Thisis not to be exteuded 
I #'probivC. tothat kind: of Fraud, which is known and underſtood by the 
& 6 chard, in Notion of Dolus Bonws. (n) And albeit Fraud ſpecially in the Te 


Kub, ibid, ſtator hiniſ{)f in reference to his Will þc not to be preſumed, 


(0) yet 
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(«) yet the Circumſtances may be ſuch as will rerider the ſuſpi- 9 1. ex hee 
tion thercof very Conjectural , which with forme Adminicular —_— 
proof may ſerve to invallid the Legacy, ſpecially'if Natural jj; jngig 
-— Wh Picty, or Charity fall not under conſideration in the mur.caus, &. 
c. 
$. Likcwiſe, ifthe Legacy were, as it were extorted from the 
Teltator, or being under a Fear did give the fame, it is void. 
(p) Here (as in ſeveral other Caſes, purpolely omitted to wave p)Bart.in 1.fin, 
prolixity) the Law makes many Ampliations and Reſtrictions. ff. fi quis aliq. 
If there were at the timeof bequeathing a fear upon the Teſta. *t _ 
tor, it could not be (asit ought) Libera voluntass. Yet under- a == 
ſtand, it muſt not be every fear, or a vaiu fear, but a juſt fear, judicar. 
that is, ſuchas indcced without it he had not niade his Teftameanr 7) C. ad ardi. 
at all, at leaſt not in that manner, - nor given ſuch -and ſuch <*''am.& C. 
Legacies. A vain fear is not enough to make cither Teſtament > ns 
or Legacy void 3 (q) But it muſtbeſucha fear as the Law in- met. cauſ, 
tends, when it expreſſes it by a fear that may Cadere in conftan- fiune, 
tem virum, (r,) That is, ſuch a fear as may produce fach terrour 7) Glob. in c. 
as tocauſc a well reſolved perſon, ſpecially in his licknels and quoncorumebe 
weakneſs to do what otherwiſe he would not. Now a lefs fear 7) 1. ex hoc 
will ſerve to terrific a Woman in this caſe, and fo the Law zdiR. $.alie- 
underſtands it. (s) But each of cheſe mult be well proved, other- —_— ﬀ. de 
wiſe they do no prejudice cither to the Teitament, or any thing ——_— _ 
therein bequeathed. (tr) | Cunr : 
9. Inordinate, Importunate and Immoderate Flattery de- 
ſtroys alſo the diſpoſition of a Legacy green to the Flarterer or 
any other by his Cychophantick Solicitations and procurcment 3 
ſpecially if tear preceeded fuch Flattery 3 (#) and Fraud accom- ,1 peck, de 
anyed itz (w) Or in caſe the Teſtators underftanding be but Teft. Conjug. 
tle, and the Legacy great 3 (x) Or more eſpecially it fuch im- |. 1: c — 
moderate Flattery procecd from ſuch as have the chief carc of the — wy ' 
Teſtator in his Scknſs, as his Wite, Phyſician, or the ke 3 (y) ai, 
Or in caſe there were a precedent Teſtament made by the Tetta- w) Sichard. ja 
tor 3 (z) Or when the flattering words are ſpoken to a perſou |- ult.C. fi quis 
much in Debt. (a) In all theſs Caſcs ſpecially it is, wherein _ prohib. 
Immoderie Flattery, circumſtantiated as aforeſaid, ſhall invallid *) Majin. in 
a Teſtament as well as the dilpolition of a D:viſe or Legacy. Apoſtill. ad. 
10. Touching Error in the Teſiator in reference to the cy Dec Conl.g8s. 
or Deviſe, it muſt be conſidered whether it be an Ercor of the V aoag gen 
Name, Perſon, or Quality of the Legataryz Or whether an ; £ 5h me 
Error of the Quantity, Quality , Subſtance, Proper Name, or x) Socin. Jun, 
Name Appellative of the thing b:queathed. It it be an Error Concil. 24, 
only it he Proper Name of the thing Deviſed , it doth not hurt =_ IAG 
the Leyacy, fo as the ſubſtance thereof be not alſo miſtaken; as 4/jy; en 
when a Teſtator lntending to Deviſe Lang-acre , Deviſeth it by de utuſra8.leg. 
the 
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the Name of Black- acre, not in the Subſtance, but only in 
the Proper Name of the Ns Beriſeds In this Cafe the Deviſe 
ſhall have Long-ecre, Otherwiſe it is, if it be ancrror in the 
Name —_ As intending to Bequeath a Horſe, he Devi- 
ſeth a ce. The Reaſon of this difference is, Becauſe the 
Nemes Appellative of things are Innumerable, being ever ſo called, 
and of natural Conſtitution, as Houſe, Horſe, and the like 3 and 
therefore an error therein is as injurious to Legacics, as an error 
in the very Body or Subſtance of the thing it ſclf Deviſed., But 
the Proper Names of things being only ſuch as are meerly Acciden- 
tal, and given or impoled by them, are Mutable and'may be 
changed by Men, ſuch as Long-acre, Black-acre, and the like 
, . therefore an crror therein only doth not prejudice the Legacy. 
035 CInn (b) But if the error be in the Name Appellative; the Teſtator 
Leg. 1.&  faying, 1 Bequeath a Horſe when he intends an Oxe, the Legacy 
Gloſs ibid. is not good; No, not of the Oxe, albeit. his -intentiou thereof 
c]) gloſs. ibid. were evident. (c) The Law is the Game in Caſe theerror be in 
A eoriens, the Subſtance of the thing Deviled z 2s if the Teſtacor intending 
# dehered, tO bequeath 5 & doth bequeath his White Mare, (d) Such an 
Infie, — error is as deſtruQive to a Legacy, as ancrror in the Name Ap- 
, ] picks, in pellative thereof, (e) oras Tn, in.the Perſon of the Legatary, 
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which is as prejudicial to a Legacy as cither of the other z, whence 

it is ſu by ſome, that Ja;ob w3HMP ©de jace his Father Iſa- 

ack'r Heir but Eſau, becauſe by an error he miſtook. Jacob for his 

Son Eſau, thercby crring in the very Perſon of the Legatary, and 

in the very Body and Subſtance of the Perſon he meant and in» 

tended 3 the beſt Salve in Law ( not wading into the Myſtery of 

Divine Preordination ) for this is,.,Tnat 1Jas kdid not altoge- 

ther erre or miſtake in this matter 3 but doubted only, in that he 

{aid, The Voice is Facobs Voice, but the Hands are the Hands of 

Eſav , whence it may well be interr'd, that Jacob, and not Eſax, 

was de jure his Heir for though Error in the Perſon of the Le- 

gatary, Or in the Body or Subſtance of the thing Bequeathed 

doth viciate the Legacy, yet a bare Dubitation or Hzſitation 

/} gioſs, min. goth not. (Ff) And as touching an error only in th: ©12ntity 
hog 1.4% of the thing Bequeathed, ſuch error doth not prejudice the Le- 
Ws gacy, at leaft not fo as to invalidatethe ſame; for if the Teſta- 
tor intending to Bequeath 20 /. doth cither ſpeak or write but 
10 l..the Legacy is good for 20/. or intending to give only 101, 
ſays 20 |. it 15good only tor 10 /.(g) Orif 200 |. be written iu- 
ſtead of 100 /. it isgood only for 1001. that is not according to 
þ ) ibid, the \:ription, but according, to the Teſtators intention. (b) And 
as thus it is Quantities Numerical, fo alfo it holds in Quantitics 

known and diſtinguiſhed from the other by being Quotative, or 

indeed more properly Qzantitativez as if a Teſtacor intending 

to 


8 | loſs. ma . 
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to Deviſc all his Manſion-houſe, doth expreſs himſelf only by the 7] Jaſon inl. 
one Moity or third part thereo{(;) Likewiſe Error only in the FaWies. r. 
@nolity of the thing Bequeathed, doth no more vacate 2 » ubi valet Le- 
than doth Erroy in the Qwantity, provided the Subſtance of the gatum, Lieet 
thing be not alſo miſtaken: ( k) But an Error in the Qualityof ever faq 
the tary, where ſuch Quality was the Final Cauſe of the Mare ave 
, that is, ſuch as without which the Teftator would not giſcrera. 
have given the Legacy, (/) doth viciate the ſame 3 becauſe the &} in 
Law preſurnes the Teltators intention to ceaſe at the ccafing, of #9. quis 
the Final Cauſe thereof;, otherwiſe if the Quality be only ſuch, oy vn tp 
as were meerly a Demonſtrative or Moving, Cauſe 3. (m)) yea {j Mantic. de 
or an Impulſive Cauſe, it it be not by way of Condition joyned Conje. ult. 
with the Legacy. (#) Vl. lib. 4.tit. 
11. Uncertainty is another Impediment to the validity of a 51 cg. 

, and will make it void, (o) unlcfs by a ſufficient proof you gemonſtratio. 
can reduce the Teſtators meaning to a Certainty ;, ſo that if the in prin. f. de 
Teſtator bequeath a Legacy to ſuch a bne (not naming any body ) Cood. & Dem. 
asihalldo ſuch a thing ( naming the thing ) this Deviſe is good g),Sehard. in 
to him whoſoever ſhall firſt the Condition before or after jo. av, 2.C. 
the Teftators death. If this Uncertainty refer to the perſon of Dog 
the Legetary, the Legacy is void 3 (p)unlcs he who at firſt was Opin. $. 
uncertain Ih afterwards by forne e Event become certain: 3 So 

q) As if the Teftator ſhould fiys I give 1001. to whomever dem f. de 

make my Son fit for the Univerſity. If it refer to the thing reb. Dubijs. 

Bequeathed, and proceed of Error, it's viſible by the Premiſes in 4) di8.. |. qui- 
what Caſes void or not; if it proceed of too much Generality of $39: bi 
the words of the Bequeſt,theExecutor is diſcharged if he give any 

thing to the Legataryiif it proceed of words too General relating, 

to any Specifical thingBequeathed,limired not {o much byNature 

as by Man, as Houſe, Ship, or the like, the Legacy is void. (r) If 7) ZaG td. A 
it refer to Number, Weight, or Meaſure, the Bequeſt is unprofi- ww _ 
table, becauſe never fo httle is enough in that Caſe, (-) unleſs Alex.te Angel. 
Bequeathed to ſome certain uſe, by which means it may be Re- in 1. 6 Domus 
gulated, and (o reduced to a kind of Certainty. If it referto ﬀ. —_— 
the Date of the Teſtament wherein the Legacy was given, when F ae _ 
there are Two ſuch Wills in Diſpute, nei is 8 (: ) unleſs t) glob. in L. 
one of them be in favour of the Teſtators Children, or to Piows ulr. C. de edit. 
Uſer; in both which Caſes the Preſamption of Law affirms that P% Adria. toi. 
Will ( where Two are in Being) which makes for cither of : 
them. (*) But if both the Wills of the fame Date relate the one _—— 
to one of them, the other to the other in that Caſe the Tefta- bY ant. 1 : 
ment which reſpe&s the Teſtators Children ſhall be preferr'd 3 Tabul, & Si- 


; chard in. ule 
C.4 Edifto, D, Adr. toll, & Mant, de Conjed, ult, Vol. lib, 2.tit 15. nw. 19, 


Sf (w) and 
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» Iii Mane, (w) and yet this Uncertainty doth not alway invalidate a Lepa- 
lib. 6. Ut. 3- oy to Props Vſ-s, where there is uo other Will, of the ſame Date 
— in the Caſe ; tor if the Teltator Wills, That his Goods ſhall he 
+] 1n G. cum Diſtributed {_ without other ors the Law. ſupplics the 
tidi, & jbi 0D, ſcuſe, and interprets his meaning, to have it Diſtributed among, 
omnes de Te» the Poor. (x) It is preſumed, the Lawmeans where the Tc- 
ſtam. & Bald. tor dies without Iſſuc. Tois Uncertainty doth ſcldomariſe 
—_ - an from any dubious Exprelltons uled by the Teſtator ating the 
ecus. reijudic, perſon of the Exccutor or Legatary, in both which Cafes both 
Mem, in Conf. Will and Legacies arc void reſpectively (y ) But it may often 
296. nu; 1.V0l. happen where the Teſtator hath more Friends than one of the 
A in tempus fame Name, of «qual D:gree co him, and Refpct with him,as k1 
$. x. caderg; Brothers or Siſters Children, unleſs he add ſome Diſtinion, or 
ul. , de hz+ other Circumſtances make it Evident whom he meaut or intcnd- 
red, ict, & $.'64; or unleſs it may(as was before hinted Jbe Reduced to a Cer. 
Jel _— tainty by ſome future Event. (z) þ 
»)L. quidam , 32+ Again, 'a Legacy or Deviſe may be void by the Teſtators 
relegatus. f., makinga latter Will, and not ioſcrting the ſame therein,  Like- 
de reb. dub. wiſe the Teltators voluntary Alienation of the thing Bequeathed 
do is an a&ual Revocation thercof.. (a) The Realons are, becauſe 
| mma F. de the Law thence preſumes the Teltator would not have his. Exc- 
adim.Legar. z. cutor bixthcned with the Redemption thereof, (b) As 2M be- 
6)1. unvm ex cauſe a Kevocation in the Law hath as much force to Revoke, as 
CR a Diſpoſition hath to, Diſpoſe, (c) Et Contrarzorum eadem ef 
de Lecart, >. Ratio. The like cffe&,to make voida Legacy hath Cancellation, 
c) 1. ita-ſcri- or when the. Fcſtator himlelt, ox by his order , doth totally 
p:um $.Regue Cancel the Legacy. 3 yet if a Legacy given to Pious Uſes be found 
_ W Poſt » Cancclicd, ang it appear not whether the Tcſtator or any other 
Bald in Lute. by his diction did it, the Law will preſume it to be done 
n us de Inſtir, not wittingly and willingly , but incorfulto and nnadviſed- 
wik, fy.(d 
d) Bper. in | 4 by A Legacy or D:viſe may alſo be made void by Ademption, 
= F. de his Which is a taking away of the Legacy by the Teſtator expreſly. 
qs tcſt.delen. in FaQ, or in Conſtruction of Law. And this Ademption may 
be by the meer naked Will and Pleaſure of the Teſtator, without 
) 1.fi jure, #, any Reaſon ſolemnly given by him for ſodojng, (e) And ina 
te Leg. 3 & 1. Codicil he may make ag, Ademption of that Legacy which he had 
2 $. vir. #.de b:fore B-queathed ina Willz As thus, viz, . 
dun Leg. 14. A.B.of Londox bcing bound for Tork, makes his laſt Will 
and Teſtament befoxe he begins his Journey, whexcin he appoints 
C. D.and E. F. tobs his Exccutors. And commanded, That in 
Caſe he ſhould happen to dic at Cork, they ſhould give L.G. of 
that City 100 1, to bring his Body to London; and it any Money 
of that 102 1. were Ictt over:and'above the Charges of fuck his 
Funcrall, I. G. ſhould have it, The ſme day A. B. makes x _ 
cil, 
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cil, and. thercin deſires his Executors, That in"Caſche dycd at 
Tork, or on the Road, they ſhonld caulc his Body tobe brought 
back to London, and. there Burycd by his Witec and Children, 
After the Teſtator dics either at Tork or on the Road. The Ex- 
ecutors cauſe his Corps to be brought to Laxdon , and there 
Buryed as he appointed in the ſaid Codicil, The Funeral coſt 
60 |. 1. G. demands the remaining 491. the Law will not giveic 
him, becauſe in the Codicil there is an Ademption of the Legacy 
exprels'd inthe Willand a Tranſlation thereof to the Executors #1 $. qui filiv 3 
implycd in the Codicit. (f) * __Laumnz F, 
15. In Caſes doubttul the Preſumption ſhall not be for an cod. 
Ademption ;. (g) therefore where other Conje&ures may be had, 5 Ae a —_ 
ſuch Preſumption ſhall ceafe : For waich Reaſon, if the Teſtator a 
gives his Houſe toone, and after in them: Will give the (ame Bald. in 1. fi 
Houſe to another 3 it ſhall not be Conſtrued, as if he would take plarib. nu. *: 
the Houle from the firſt, but rather that he would have them *. 4: Legar-r- 
both Collegataries, ualeſs there b< very pregnant proot of the 
Teſtators jatention to the contrary. (b) Otherwile it a Teſtator a, glob. in l. 
doth Deviſea Houſe to A.B. and ere the ſameHouſe by Deed raſh fin. ﬀ. 
of Gift to C. D, in this Caſe the Deviſe to A. B. is Extin&; Ot 00S. 
if after he Buys the ſame Houſe of C. D. and dics, and A, B. de- & Bald, in}, 
mand the Houſe, he cannot Recover it, unlels he can prove Coheredi.s. 
that the Teſtator by a. new Declaration of his Will intended C—_ _ = 
he ſhould have it. (5) Likewiſe if -a Deviſed Houſe be pill'd Pan bk 
down, and another built by the Teſtator fn the ſame place, the j} glob. in 
Deviſe is void, unleſs it can be proved that the Teſtator intended cum ſervus ff 
otherwiſe. (k ) << wn Legs 
16. The effe&t of an Ademption may alſo happen in defe& of SS ym 4 
performance of fome Condition charg'd on the Legatary 3 but OY 
a Condition depending meerly upon the Teltator himſelf works 
no Ademption, in Caſe it be never ormed. The Rea- 
ſons in Law are, Becauſe ſuch a Condition, if deficient, ſhall 
be underſtood, 3s it the Diſpoſition were pure and ſimple 
without any Coridition at all; as alſo becauſe ſuch a Conditi- 
on is not held as a Real Condition, but rather as the coun- 
terfeit thereof For Inſtance, ſuppoſe the Teſtator in his 
Teſtament faith, | I Will that A. B. fall bave 2oL if 
I ſo order it in my Codicil , or if he doth what I ſhall there 
Appoint bim, } The Teſtator dies without making any* Codi- 
cil, or having made one, there appears nothing therein a _ 
pointed by him for A. B. todo; he ſhall have the 207. notwith- * EW =n 
{tanding ſuch Capdition, for the Reaſons aforefaid- (1) F E _ 
17. Another way whereby Legacies become void is when the jngir, 
Teſtator takes them from one, and gives themtoanother, which 
the Law calls Tranſlation, and whichis morethan a bare Ademp- 
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tion thereof; for this doth only take it away, but that doth not 
only ſo, but gives it to another, or takes it from one that it may 
be given toanother, or takes away ofle thing that another. may 
be given 3' ſo. that Tranſlation compriſcth in it Ademprtion nd 
") Argum, & ones (#) | What I gave to A. B. IdogivetoC.D. 
Rub, in tit. de Tt is a Tranfſliion toC. DP; implying an Ademption from A, B, 
adim. Legar, 18. This Traxflaticie rmy be'tour ways, as cither from one Le- 
gatary to another, or from one. Co-exccucor toanother, or from 
one thing to another, or 'from'a pure, fimple, and abſolute Le- 
to a Conditional ons,” (#) Anidit carries with. jt. the fame 
") giols, inl. © ditions the Eteaty had Before ic;  Tranflution, unleſs. it be 
t1cur adimi, A. =o uATITTC TCP 'Þ 4 
#.cod. fuch a Condition 48 15 inherenr in th ups the hirlt Legatee : 
As if 'a' Merchant-Teſtatorſhould a fn his Will 500 L to his 
Son! Fobx then' in tlic 'Sry.aight? upon this Condition, ifhis Ship 
fhall fafe arrive from the'Straights. Aftcr he takes this Legacy 
from his 'Sori John, atul by Way of Traſeaies Eivesia to his Son 
William heme withont iny Repeettion of the fd Condition, 
and" Mics?" 'Try this" Cle,” and rorwithitandiog, ſuch, Condition 
- were not repeat&l inthe aid Fradflatibg, yet the Law implics 
it; and#t;#m cangot clajnl che $027. till the Ship returns... Nor 
©, Cl Be Gobi Bos inhereur jn the perſon of Fobs 
, thefitvLegateey gait the Fehar6r BAUBid | Þ give my Son Fobe 
500-h''epod' t19'Gor ieibh ar he torn. 6 in my Ship 
from\ the -Srraights. R 1n th Caſe the Law will not wmply thc 
Condition 45 repeated inthe T nm to Willzm, which was nc- 
ceſſary in the perſon of Fob». (s | 
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44 Prong 19. Su ea Teltaror gives A. B. Jeaguyrigs purely, and 
F, cod. 


abſolutelys/aftcr 'in the fame Will gives, to the ſame A. B. the 
lame Houſe Conditionally 3 and after Jays, I woald not have my 
Exccator todeliver A. B. the Houſe which I gave him Conditio- 
nally 3 1n this Caſe the Houle is not due to L. B. on any account, 
unlds the Teſtator had exprefly added withall, that he wou!d 
p)gſl, inlL havehim to have it partly and without any Condition, (pJ Or 
tundo.& gol. if a Tecſtator/ in his Will give A.B. 109 [.and in his Codicil 50 1. * 
in |. cum-c*f- in which Codie# health, That he: would not have his Executor 
* * - to givehim more than $67, Tu this Caſe thereis an Ademprion of 

#) di&. gloſl. 55 1. trom the Legacy of 100 1. given to A. B, (q) 
yp; 4 26. A Teſtator faith, 1 give my Houle to Jobx Styles, and 
5, cam 1109+ iy Grotind to'Wjliam od after in che ſame WHI Gith,[ What 
; I gavets Styler my Will is tb have it taken from him.:] And fo 
it doth not appear; Frum which Seyles he intended. . In this Caſe 
the Deviſes'are jak _ bc b +5, army iven a 
; Il to Styles, and no Evidence of which Styles, the Law 
En £6. _ have oo that it is due to ucither 3 and therefore by 


a4. Legats paritic it ſhall in the other Cale bedue to both, (7) 


21. A 
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21. A Teſtator gives 100 {. to his Gayi 
—_y witha 
be = m=q 


beer das _ not Marry with A. B. it 
and given to him, and dies. After the Daught ; 
beta ; er all | 
"4 Hr omgroppotn " yu Guntas like for En 
i100 is ; 
_ mo B. m"_ on Tranſlation herc ds £ leprnn 
ie pPandy and W *1 ; 
any PIG ) re there 1s no lault they ought. not $0 be Conkle. uit 
22. Legacies may be alſo void or voidable ap, 

- oy 2.46 of the Legatary to take by a Legacy by ara Alli. HGANS 
Exec ppen ſeveral ways, Generally whatever incapaci ites ) $9k.inl. 
an Exccutor tor an Executorfſhip, hath the ſame cfet 44 yy 3- $. fin. f. de 
gatary a5 tO a Legacy. (+ ) But more particularly, if Ca Sor F ——— 
ricvous Enmuty happen between the Teſtator and the a a dp 
1 0 alone by the Naked or Tacite Will of the Teſtator ny 4 Nang. de Con- 
without any folcran_or exprcls order from the Teftatc Lo nk 
A—_— in Law of his Legacy » but if they happen = _=_ — 12. tit, 4- 
econciled, the Legacy returns fo its priſtine.validi ter = gt 
every Mans Will is Ambul aucuty, becaulc 1 1NMN- 
very laſt Moment Te 12s Gre: wy pacatcs it þ tothe quid indigh 

| , « v EIU ut 
which tacitely ſo underſtands it. ( »)) bagt wer pay be + <q roy 
4 _ » ( x ) becauſc it is thence inferr'd, that he hath chat erred”. 5 rekny & 
Mind : Yet the Law is not in this Point without its Reſtricti 11S Mane, ld. 12. 
for it will not hold in all Cafes, ſpecially where th ictionsz cir, 5, tw. g. 
hath deſerved well of the Teſiator, nor ſhall _b.. ney oy a 
weil amount rrp oor perl But a Cri Carnie im. lpa. 
unt to this Capital Enmity : , I. f quis i 

LEST ſhall accuſe the Teftator of how far boy can if the 5 non fol, 
Un crſtood as his Capital Enemy and coals 2th: Lg he 15 Fe 
implycs an Ademption of his Legacy. (a) Lkewit: owl LAW 44 fx a 
tacitcly implyes the fame, in caſe the Legatary ſhould LIW ho. $. Scia. ff, 
ccmmut a Treſpaſs on the Teſtators Wife, (4) whic! tacitely ge adim. Leg, 
truc in the Thcory as to matter of Law OGOES 1 15n0 lels 4) Ibid. 
Practice as to matter of F ; Ys Ron cacagnen te the Þ 0 _ 
gACY. Y G , play the Whore, ſhe turtcits her Le- Bi Join 

' 23. By the way obſerve, That an Exe T ; F478 
his Executorſhip by intervenu —ulnrougy >-Drbay Hue vet lol Fer 
Teſtator, as the Legatary 15 of his Legacy 3 for albeit _ his & alizCom- j 
invalidates au Executorſhip, is cqually fatal t WRATEVET unirer, in 
this will not hold viſ# verſz. For put the Caſe 0.2 Legacy yet di&.1, fidei 
ror makes A; and B. his Exc , That che Teſta» commil, ft. de 
A eehoren tf ; Executors, and Requeaths to A. 100 / fidei.fk Bert,iD 
A. the Co-exec very grievous Eamity between the Teſtator and wy h 

ator and Legatary alſo: For which Reaſon the * nt 

Teſtator 


0f-Cldaries and Dovifer Parti. 
Teſtator Reſolve pon tn ther Wiland to take form A. 
whatever” he had given him, - And having accordingly begun to 
make-ſuch ſecond” Will, dics before he could finiſh the ſame, or 
therein {ay any rhing as to'A.  Whereapan A. as one of the Two 
Co-exccutors and Legataries, claims both a Moicty of the Teſta- 
tors Perſonal Eftate, aud the cy of '109 l. alſo. The Qyc- 
1 gl6b. in ſtion is, whether he thatl have both? It is anſwered Negatively; 
ve Bare, de He (hall have a Moity of the Perſonal Eſtate, but not the Leya- 
adim, Legat, CY 5 becauſe a Lea may be taken away by the bare and 
Ratio eſt, quia naked Will of the Teftator, that is,by his Wilt Tacite and with- 
x Ts out any Solemn Formalitics: Byt the -Exccutorſhipnot fo. (4( 

diag = 24. Add to this, That in Cafe theLegatary ſhall after the 
CaputTcſtaw, Teſtators death, inns own Name Zeewſ# the Teſtament of Fal. 
gloſ,min,ibid, firy, he looſeth his Legacy. (e) Likewiſe if he ſhall Swrreptiti. 
e)1, poſt 4 ouſly get into his Cuſtody the Teſtament, and Concea! the fame, 
ut indign, | © he looleth the Legacy therein Bequeathed to him. ('F') Or it he 
#)1, fi Legetas Contel the Teſtament, his Legacy is loft.” (7) Orby his ow# Au- 
rus. \3iPaul. ebority, withour the Executors Conſent or Delivery, ſhalt aſurp 
Calla, , the Poſſs(fion of ex cn ys bir s. In ſuch Caſe he For- 


f.fo. $. Diyts, Time of the Teftators death, there ing Efery ſutficieat to pay 


6. Fa Bac bis Debts in, which Caſe he. may Jawfullygerain che Thing Be- 
de fatf queathed to him, without the Executgrs delivery thercof, ( k,) 


þ)Vcn Ary3l Or Whert he 15 as well Exccutor as Legatary 3 (1) Orlaſtly, when 
um. C.de Leg. the Things Bequeathed to Pious uſes. (m) . 

7k f 25. Again; unleſs the Legatary ſurvivethe Teſtator, . the Le- 
hl & Perk. gacy will not be due. (n) Otherwiſe, and it it be not Conditin- 
tir. Teſtam,ſo, nal, nor made payable at a future tine certain, ' it -will bedue im- 
f.. |... medatdy uponthe Teſtators death; | (o) Therefore if the Lega- 
+ Fart nl. - eary'dic befote the Condition performed, or the day for Payment 
#de Lepat. 1. be come, the Legacy is loſt, (p) If that Time werelimited not 
& aliz. to a day certain, - but uncertain. ( Pp Otherwiſe, and the day be 
&) Socin,Can- certzin,though the Legatary dies betpre 1t comes, the Legacy ſhall 
&jl, 11.1.1 1corew to his Execators4tor in that Caſe the Legacy was due at the 
PS ncatk Teftators 'death,” thongh not payable till that ' day ccrffin be 
&'on 2,f0,113 COMCc.. (x) But if the day or time bealtogether uncertain, the 
[) Sichard. in Lepaty 15 then as if it were Conditional 3 (s) And the breach or 
018.1: non du; 1,Gn-accompliſhment of a Condition in it ſelf Lawfull and Poſh- 
=) Tiray, 5.1 ble, doth cither ſuſpend or extinguiſh the Legacy. And as to 
pciviteg. piz that! frequent” Condition relating to Marriage fo commonly an- 


Cav; 4 bd 
(n) Y Rk. &-quando7 diets leg:ced, (-) 1, unie. $. cur igitur.C. de cad, riflend, 


(pj. tnrefdidin, fide Cand7t Demond.. {2) 1; dics incerrus. fi, cod. {t) |. cedercdicmn, 
.de verb. fig. (5) dQ, 1. dies incertus. 
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nexed to the Execution of a Legacy it is riot Tripertincn Hifre th 
inſcrt. That ra iy yo hoe | refs: 
unlawfulls yetrnot .foif ir be onfy: ' fr 
ſack x Perſors, or with fuck kind bb. Porting tbc ths 
Condition is good; if «the Teſttor'giveFhisDan foo. 


der this Provifs, That (the Marry with 2 Merc aft, or a Mcr- 
chants Son, otherwiſe the Legacy'tsbe void; "Th which'Calt 
ſhe Merry fieft with a Merchant, #nd aft& His dibedſe With moi 
ther whois not's- Merchant,” nor # Merthaits Sor, the fiat! 
looſe her Legacy-(t t&rt | 160; 6510 09 1tHv 4 

26.Laſtly, The Legacy is but equivalent to 4 Cypher by the yo- 
luntary waiver and' refuſal 5f the Legatary declaring his diſſent 
thereuntoz asalſo by theAcual and toral deftrattion'of the Thin 
it ſelf Bequeathed for if neither the Qutzhtifynot the Quali- 
ty thercof can 4ppear, the Lebicy is wore, © fy) is 
That the Bequeſtof a'Dobe'ts void, if” 


be made 


to the Teftator inhis lite time 3 other wiſfir- aftcr his death” it be 


paid by the procutemenit of iis Extcato® ' (w Y'Birif” the Te. 
ſtator hinifelt doth exact the Dove, (pe Trgacy hereof is extin. 
guiſh'd. (x) Otherwiſe if pid tothe Execntbr, þ * dex 
taule if any Ne IO Se ae A Le Ley Traſk 
tols tothe Legataryy (Cy )nbe' any WhtoTrim if Cal the 
cy be ſorethingirvgenert,: as 4 Horfe or am! Oxt: 
which z or | in Caſe the Legacy conſiſt in Quantity, as fo many 
Buſhels of Corn; -not ſfayingof what Grain, or i what Gather 
or Granaryz In which, - andotherlike Cafes thi Vegaty is not 
void , albeit the Thing (o Bequeathed Ralf terly Fox, (z 
Upon Evidence in Tretpaſs; the Caſe was; A; "ls his Wi 
in writing, and thereby Deviſcd his -Lznds'tf& F FF, ahd her 
Heirs, and afterwards lying fick, becauſe the (FE; H. did'nor 
come to viſit him, he Affirmed, ThatE. H: fhould not have apy 
part of his Lands or Goods; It-was the Opinion of the Court. 
That it was no Revocation 'of the Will, 
Diſcourſe, and not mentioning his Wil: *But the Revocari- 
on otght to be by expreſs  wotds ,- that he did' Revoke his 
Will, and that ſhe ſhould not have any'of his Lands given her by, 
his Will, 
Lands Deviſcd by Will to one, and after a Feofme 
made by the Deviſor toanother; the ſxid Deviſis Rey 
ſuch ſubſequent Feofinent. As in the Lord Bowrehory Caffe, 
ing his Will made 23. H. 8. 
Note, By all the Juſtices,upon an Evidenceto the fury inan Ejetj- 
one Firme, That if a Man hath a Leaſe, anddifpoſerh of i by his 
Will, and afterwards ſurrenders it up; ard takes 4 new Leaſe, and 


after 


Legi- 


oked by 
touch- 


' 


'Mrc*it iS, 


not ſaying 


being but'by way 'of 
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ﬀ. de Leg. 1.8 
1, ſenatvs, in 
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Hughs ibid, after 3 That the Deviſce ſhall not have this laſt Leaſe, be- 

vol. 3.tRe+ cauſe this was a plain Countermand of his Will, 
Mich.z1.FL.c, A Feme Sole was Scized of Lands in Socage, and by her laſt 
B. Goldech, Will Deviſed them to 1.S, in Fee, and afterwards ſhe took the 
109, 116. vid, Deviſce to re Qromcemaatel 
cook. 4 PAT: her Will laying, That her Thould not have the Land,nor 

. Forſe ” , 
Memblins caſe, any Other Ad by her Will. It was Adjudged upon great 
& ugh. ibid, deliberation that it was a Countermand of the Will, the words 
wn, 19mg Marriage; for the making of a Will is buc 
= ——_ thercof, takes not Effe till the Deviſors 

cat 

One Deviſed Lands to his Siſter in Fee, and after made a Leaſe 
to her for Six Years of the Lands to begin after his Deceaſe, and 
delivered it to a Stranger to the uſe of his Siſter; which Stran. 
ger did not deliver it to her in the Teſtators life time, and the 
Refuſed, and Claimed the Inheritance. In this Caſe it was Re- 
ſolved, ww n;gy the Deviſe oo = Leaſe made to ne and the 
: . (ame Perſon, beginning at t time cannot ſtand together 
- CTY in one and the lame Perſon, That it was a Commits 
Bullocks caſe. Deviſc., But it was there Agreed by all the Jaſtices, That if the | 
Adjudg'd acc. Leaſe had been made to any other than the Deviſce, they might 


bs 5 ftand t , and the Leaſe ſhould not have been a Revo- 
yy * cation of the Will as to the Inheritance, but only during the 
Term. 


In an oy irme upon Evidence to a Jury. It was Re- 
ſolved by the whole Court, That. if one maketh his Will in Wri- 
ting of Lands, and afterwards upon Communication faith, 
That he hath made his Will, but that ſhall not ſtand. Orl 
will Alter my Will, &c. That thcſe words arc not any Revo- 
cation of the Will, for they are words but i» frtrro. But if 
hefaith, Ido Revoke it, and bear witneſs thereof, hereby he ab. 
ſokutcly declares to Revoke it inpreſentt 3 and it is then a Revo- 

; _ cation. And in this Caſc it was Agreed by the Juſtices, That as 
mk. 1y one ought to be of good and ſane M-morte at the diſpoſing, fo 

B ReCranvrl & hc ought tobe of as good and ſane Memorie at the Revoking of it. 

Cro, 2. pare, And as he ought to make a Will by his own dire&tions, and not 

487.&Hughes by Q1eſtions: So he ought to Revoke it of himſclt and not by 

ibid. Quettions. | 

Ss If a Man Deviſe 20 /. to the Pooreſt of his Kindred, it is 

Adjudg. Roll, YOid -by Reaſon of the uncertaimty whom the Court fhafl judge 

_—_ Bhs the Pooreſt, = 9p | b h 

viſe. lie. D. A Legacy of 20 |. given by a Teſtator to his Daughter, to 

mk: whom his Executor gave Bond in 401. for payment thereof ac- 

Geodwins cording to the Will, The Daughter takes Husband, who ſued 

caſe. Yelv Rep. the Exccator in the Eccleſiaſtical Court for the Legacy. The Ex- 

ecutor 
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Execntor pleaded payment —_ the Bond; and becauſe the 
eworrnp en Judge would not allow Do = 
rought a prohibition, ſhewi -way of furmizethe matter 
reg, "Tanfield Serjeant he 4Conſultation, becauſe 
the Suit was for x'Legacy, whictfisof Eeclefraſtical Cognizance : 
_ —_ the Executor ape. A Payment,” which-is not there 
allowed, yet he t not to havea prohibition; becauſe Pay- 
ment is a good Mg oo Courty/ and if the Jacge there will 
notallow it, theother may appeal t6-the's 3 and 
it this ſhould be faffered” in the'Ciſe of « Legacy; the Ec- 
cletiaftigal Court ſhould trie nothing. But ( according to Gaw- 
4 Fenner, and Telverton, juties the" Surmize is good; for 
the Executor by entring into Bord to the Danghter for Paymenc 
of the Li , had 'Exr 'd* ch& Legacy, and had made 
the 20 1. Deviſed a" Deber, mecrly at the Common Law, 
and not there. *** © 16K30%% 2099 22mul ) Bru brey'ns 
A Stranger Difſeiſes the Deviſor; if he dic bufore-Roventry, 29. H, 5, 18.6, 
the Devilels vol," 7507 3am” 222 tn yaunotgng not 4.1 Roll, Abe, 
If there 'be divers Deviſes of one thingin the ſame Will, che Rol.ibid lir.7 


laſt Deviſe ſhall take te. Co. Ei. 1125 b, * 
If a Man Scifed ini Fee 'Deviſe hecdſamecrro ES: inFeey. and 14;ch, 


afterwards make$4LEſe thereof 8-1. DifobNearthisis noRe- 21.Þ. 12? 
vocation of the "Fee" but only daring the Years: Alfrit af- Honrtrague & 
terwards he deviſe that Leaſe to another for Life, yet thatis not /#2t:Agreed 
any Revocation of the Fee, but only during the Eftate for Life. — Rolle. 
If a Man' poſſeſſed of a Term for 46. Years, 'Deviſe the-fame jbid. lir. y. 
to his Wife, and after Leaſe the Landto-anotherfor20, Years, 26. EL, B, wil. 
and die; that Leaſe is not a Revocation of the whole Eſtate, but export, per 
only during the 20. Years, and the Wife ſhall havetheRebdite by very lh 
the Deviſe. * 0; 19 ft 
It appears therefore, that a Legacy may indirety, and by Im- 
plication be Revoked, as well as direQly and  exprefly; alſoin 
part as well as in whole ; 'and the Will 'may ſtand where Lega- 
cies in that Will do not. | 
In a Replevin upon Evidence given, the Caſc 'was this.” ZW. 
was Sciſed of the Lands mm Qycſtion, and of divers other Lands; 
and by his laſt-Will Deviſcd all his Lands and Tenements to A. 
W. of London in Fee, After which he made a Feotment in Fee 
of the ſarne Lands which he had Deviled to the faid 4. and when 
he Scaled the Feofment, he demanded and faid, will not this 
hurt my Will? To which it was Anſwered, That it would not: 
And he faid, If this will not hurt my Will, 1 will Seal it, and 
then he Scaled it, and a Letter of Atturncy to make Livery : 
The Atturney made Livery in ſome of the Lands, but not in the 


Lands in Queſtion; afterwards the Teſtator dyed. It was aid, 
Tt That 
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That the Feofment was a Revocation > for if the Teſtatos had 
faid, That this ſhall not be his, Will, then it had beena, plain 
Revocation, aud then the making of the Feofment is as much as 
to ſay, That the Will ſhall not ſtand. But it was Anſwered, 
and Reſolved by the whole Court, That it Appearcd, That the 
mind of the Teſtator was, That his Will ſhould ſtand, and 
when he made the Feokment, . this was a Revocation in Law, 
and here is no Revoeation.in Deed 3 For he ſaid, If this will noc 
hurt my Will, 4 will Sealit : And although that the Atturney 
made Livery in part, ſo as the Feofment was perkcQ in part z/ yer 
for the Lands tn Queſtion , . whereof no Livery was, made, the 
Will ſhall fiand 3 for -a Wilt may be gona: for part, and for 
part it may. be Revaked and the Court told the, Jury,, That 
this was their Opinion, and the found according]y. 

The Caſe in Chancery was this, C..E. the Teltator, 15. Jac. 
made his Will in Writing, and thereby Deviſed Legacies to 
Charitable Uſes, and to R. and W.his Brothers, #4z. to one 100 /. 
and to the other 10001. and other Legacies to his Kindred 3 and 
made his Wife his Executrix, and. Appointcd his two Brothers 
to be joyned with her as Executors in Truſt for his Wife; after- 
wards 22+ Fac, he ſent for ſeveral Perſons to come to him ; when 
they came, they demanded of him, What Friend he thought beſk 
to be his Exccutor, and to fee his Will performed? and whe- 
ther he Trufted any Perſon more than his Wife? He Anſwered, 
That his Wife was the ftref Perſon, and therefore ſhould be his 
Sole Executrix. Being then moved to give other Legacies tohis 
Father, Brethren, and Kindred 3 He Anſwered, He would not 
teave them any thing, But Bequeathed to Z $. his God-ſon 30 5. 
And being Kequeſted by his Wite togive him a greater Legacy 3 
He Anſwered, Thou knoweſt not what thou doeſt 3 do not 
wrong thy ſclf,” 30 5. is Money in a Poor Bodies Purſe; And the 
Teſtator ſpake theſe words, Animo Teſtandi, & ultimam volunta- 
tem declarandi. And all this was {et down in a Codicil ; And 
the fixſt Will and the Codicil was proved in Communi forma. 
Whether this Codicil was a Revocation of the Legacy given to 
the Two Brothers, was the Queſtion, .It was Reſolved both by 
the Civilians, and by the Judges of the Common Law, That it 
was not a' Revocation of the Legacies. Their Reaſons were, 
Becauſe there was an Abſolute Formal Will made in his Health, 
and there being, no Speech made by him of his Formal Will, nor 
of the Legacics thereby Devifed. The Anſwer toa Doubtful 
Qacſtion thall not take the Legacies belore Devifed; And | his 
Anſwering, I will, not give themany thing: Upon ſuch Doubt- 
fult to Nullike a Will adviſedly nude ſhall not be per- 
mitted, without cleas and perſpicuous Reyocation, or words that 
do 
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do amount to for much : And hee upon this Opinion of Mich.z.Car, in 
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the Civilians and Judges , the Lord Keeper Decreed the Le- Cm 
 gaciesto the Brothers, the Codicithaving made no Revocation of (7. cro.,. 
them. Par.37. &Hug, 

Abr. verb, 

; — ls, (Cc. 


CH AP. XXxVL 


Certain Poſitions or Aſvertions of Law for the 
better underStanding of this Subje# of Le- 
gacies and Deviſes, with certain mixt Caſes 
touching the ſame. 


FT the words of the Legacy be Doubtful or Ambiguous, the a] Rub. in /. 
Motive inducing the Teſtator, or the Cauſe of the Legacy is uxorem. i. de 
ſpecially to be inſpected. (4) Legar, 3. 

2, In Caſes Doubtful whether the Legacy be given Abſolutely 5] gloſs. min 
or Conditionally,it ſhall be prelurned as Pure, Simple,and Abſolute, lit. b.in $.cum 
rather than Conditional. (6) ira}, ut hzred, 

3. In a Legacy Doubtful as toits valuefor want of ſome diC. #- % Legat 2. 
enminating deſcription thereot by the Teſtator, that which is of <) fi ra.fic, 
the leaſt value, — the Legatary. (c) > —_—_ 

4. Likewilc in all Dubious Legacies 25 to the Quantity there- 2 
of, the leaſt is generally to be underliood. (d) : | > 6. wg 

5. A Doubtfull Legacy relating to Goods, ſhall be underſtood cum ira Legar. 
of fuch only as the Teſtator had at the making of the Teſtament, ff. ro 3. 
tor the clearing whereof the Law calts the oxus probandi on the Le- MB; yen 


aur. & arg, leg, 
gatary. (e) &. Bald. in 1. 
6, Where [the Doubt arifcs from the Teſtators words, the vit.$-ult.nu.2. 


ar . verl. item ff 

_— ſhall be interpreted in favour of the Legata- Teſt. de Ap- 
7. In the Interpretation of Legacies the common uſage of F Mantic. de 

Speech is more to be conſidered, than the exa&t propriety of the ConjeRt. ulr, 


words. (g) Yol.lh.gait.s, 
8, Allo the Teſtators ſenſe and meaning is more to be conſi- g7 f —M "5 
dered than his words. (h) 62.1ib.z.nu.6, 


9. The Teſtators words are to be underſtood rather as he ©] glofs. in. 
thought then as he ſpake or writ, that is, the effect of the Te. 7do.fr de 
ftament is guided, governed and over-ruled more by the Teſta [\glolſ.ofmic, 
tors Opinion, thanas things arc'in themlelves. (i) '* 4.191 quoloco, 

1G, When the Teſtators words of Bequeathing ſeem to inter. f. dehared 
fere oue with another, the latter words thall for the moſt part 19M. 


Tt 2 prevail, 
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+] gloſ, min. prevail. (k) Yet not always ſo 3 thereare ſome Caſes wherein 
licf.Lf mihi & Cop rim verum eft. Cl) 

ribif. de Leg, -" . We by , yp 
4 11, When the Teſtators mind and meaning is not as intelligj- 
1} glof. mag, ble as it ſhould be, hold his words before the Glaſs of the Law 
ir, a.nam & to makeit as viſibleas it may bez the Law is the beſt, and indeed 
eum. in di&.l the only interpreter in all ſuch Caſes. 

12. Animperfe& Specch in Bequeathing a Legacy may be re- 

»)1.GinTeſt duced to ſuch as is Equivalent to that whichis perte@, if the Te- 

f.de Legat, ;, ftators miud and mcaning may rationally be preſumed. (m) 
For Inftance, The Teſtator ſaith,, [_ Let 10 [. to A. B. ] without 
the words | be givcu. ] 

12, Words of the Preſent Tenſe uſed in the form of a De- 

»].uxorem.$. vile, are ever to be limited to the time ot making the Teſta- 
__ wa” by Implicati &N as by expreſſi 
tb. 3. 14. cy may paſs by Implication, as well as by I- 
o] Rub.inl. on; and \ Hoke A be as well inferr'd from the Teſtators In- 
purer lim. tention, as from his Verbal Diſpoſition. (0) | 
p]L ibid. $.vi-  15- A Bequeſt is good, albeit the Quality or Deſcription of 
cos. 33. ff, de the thing Bequeathed,( which the Teſftator had faid in his Will he 
Legar, 2, would there infert } be omitted, provided the thing Bequeathed 
; be not teft at uncertainties. (p) 
16, Words ſpoken by a Teſtator by way of Council, annexed 
9] diA, 1. cum 920, or inrerwoven with words Bequeathing a Legacy, do 
r. $. 24. not import any Condition as thence charging the Legatary there- 
de iegar a with. (q) 

17. A Condition of Non-alienation annexed toa Deviſe, is 
not to be extended to ſuch an Alienation, as is abſolutely 
neceſſary and unavoidable, but only to ſuch as is meerly volun- 

y]Bart.in di&, tary, (7) 

Lf. deLeg.3, 18, A neceſſary Condition annexed to a Legacy doth not 

make it Conditional; as if the Teſtator having appointed A. B. 

$]Lhzc verba, ÞiS Exccutor, hall after fay. I give 1. G.1c0.it A.B. be my 

& gleſl.ibid.F, Exccutor. (s) 

de Lear. 1. 19. Pronowns Relative, (as who, which, or the like ) joyned 

g bay romp with a Word of the Future Tenſe in a Bequeſt, do imply a 

Rena pond: Condition. As thus, the Teftator faith, | That A. B. who 

nia $.quod ita, ſhall be my Executor when I die ;, ſhall give C. D. 1001. I which 

be gloſl, min.& js, as if he had ſaid, | if 4. B. be my Executor, he ſhall give C, 

—— D. 1c0k ](t) 

ye: vo FR 20. Likewiſe a day uncertain ſet for the Payment of a Lega- 

hzred, juſt, $. cy, makes it a Conditional Legacy. (*) 

impoſſibilis. & 21, Animpoſhble Condition impoſed upon a Legatary, ſhall 
_ p: > not hurt him in his Legacy. (w) Albcit the Teſtator thought it 

omnib; #. de Poſhble. 1.ſervo f. Con. Ind. 

Leg. 1, 

22, A 
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22. A tary cannot transfer his Legacy, if he die depend. #] C. de cads 
ing the Confined (s) clas 5. 


23- That Condition needs no Expeation, whoſe Event hath eP® 
no Operation.(y) KY) de Legar, » 
24. A Legacy taken away under a Condition, is underſtood as LA quis ita, 
Par under the-contrary Condition. (z) Asif the Teſtator faith, f- de hared. 


off. 
f, 


A. B. ſhall not have 100 /. it my Ship which I expe& home, _ 


ould chance to periſhin the Sea. | In this Caſe A. B. ſhall have _—_ 

100 1.if that Ship ſhall ſafe arrive. ra inutlicer 
25. The Lagpragie Legacy is not Tranſiiſſable to his Execu. dc adim. Leg, 

tors, if he die before the accompliſhment of the Condition there- 

unto anncxecd, (a) a) Lintercidir 
26, Every Condition platiag ton Legacy ought to be under- ff. de cond. 

ſtood (o, as may admit a pollibility of both Exuſtence and Non- demon. 

exiſtence. (b) , 7 po» 
27. To tind out the mind of the Teſtator , and to reach i 

at the very Truth of the Mening, Rather mult be had rather 

yookn — making the T t; than to the Time of , "PEP OY 

cath. (c - 

28. The Teftators meaning in ny is beſt interpreta- lee. eee 
ble by refle&ing on his uſual Mode, and common Cuſtom of Fry 7 > nay 
ſpeaking, (d) : 

25. All Diſpoſitions made by a Teſtator muſt be underſtood F yoga 
under the Qyalification of Rebws fic ſtamtibus. (e) e] Barr. in 1, 

30, The Teſtators Will t to have ſuch due Conſtruction, yu $.f 
as may enure rather to the validity than nullity of the Diſpoſiti- OP —X 
ons therein made by him. ( f) {]1. quories & 

31. To prevent the Inatility of ſuch Diſpoſitions made I. ubi eſt. f.de 
by the Teltator, he ſhall be preſum'd ( if pothbly the Caſc reb. dub. 
will bear it ) to have in his thoughts what is not contained in his 
my of Releaſe or Diſcha Deb . 

2, A cy of Releaſe or Dilcharge to Debtors, is not Ex- , 
_ na than were Debtors at that time when the Teſta- ma 35.0e Ur. 
ment was made; unlels the Teſtator Expreſly Bequeath it other- »] L Aurelius, 
wiſe. (hb) $.1.}, de Lib. 


gatary dycd. (+) Rub.ﬀ. de An- 
34- In Legacies of a periſhable Nature or Quality, that inter- b) jolt 
pretation ought to be made, which may beſt prevent thedeſtru- g7& 1 = 
Rionor pejoration of-the Thing Bequeathed. (k) quis ff. de 
35. Impoſhbility deſtroys a Legacy. Underſtand it of ſuch Legar. 1. 
a Moral Impoſhbility 'as was ſuch ab initzo, and not of ſuch as 
are ſo by ſome Poſt-fat.of the Executor that ſhould pay the 


{amc. | 
36. The 
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36.” The Bequeſt of a Debt to be due at a-day yet tocome, is 
ec +1 good to the Legatary thoug the day of Payment comes before 
on the day ofthe Teſtators death. (1) : - 

37. The Onws probandi doth not lie upon him, who hath the 
2 Gre. S. Preſumption - of his fide, and ſuch Preſumption as is not diſ- 
ibid.verb. . proved, or Whoſe contrary is not proved; and therefore if the 
Divus Pivs. & Teftator - Bequeath the Tarne Sum of Money more than 
verb, oſtends- once to the tame-/Perfon, the Legatary if he would have it 
tur. & gloſl. twice, mult prove it was the” Teltators meaning to have it 
dc Legar. 1, lo. (m) 7 : 

»*).cumſervus --+3$. Things not Merchandable are not Deviſable : Under- 

$-fi vero. & ſtand it ſpecially of things Sacred or Conſecrated. (x) Nor 

mg 5377 Fl things joyned to an Edifce, otherwiſe ' than. as-the Edehice it 

Leears, {lt - (0) Inreſemblance to what we hold for Law when we ſay, 

a] cztera, , That things fixed to the Frechold go not to the Executor, but to 
cod, the Heir. : 

39. The Teſtator may impower the Legatary to Aſſume his 
p)C.depign.1. Legacy of his own Authority 4 (p) otherwiſe he may not ſo do, 
gofl rr fu but muſt have it by the Executors delivery. | 
cus: #.de | 40. Ia Bond or Obligation of a Debt be Bequeathed, the 
Legat. 2, Executor is diſcharged by- delivery of the fame to the Legatary, 

. and by yielding his Name and Authority for the putting of the 
I, lame in Suit inorder to a Recovery thereolſor the Legataries uſe ; 
)Bart.in Rub. but is not obliged to make the Debt good to him, in Caſe the 
& gleſſ.min.  Debtorprove inſolvant. (4) : 4 
Ht Civibus, '& © 44.. I» the Bequeſt of a Bond-or Obligation 'is Comprized 
de Leger 2: both the Principal Debt, and ſuch Intereſt alſo as is due on the 
Y) inl1. fame.(r) | 
Nomen. i. de 2 Wheretherc is a limited Executor, and another with him 
aa. 25 univerſal Co-executor, that other in Conſtruction of Law is 
lit, a,inLex Legatary as well as Executor. (s) ke”; 
fato. f.de . - 43; A Legacy onee extinct by the Teſtators own Alienati- 
hzred, Inftit. ,n "thereof, th after Repurchaſed by the Teſtator, is 

never Recoverable by the Legatary without due proof of a De- 
e]Rub.iml. | ration de novo of the Teltators intention to the ſame ef 
De Leg p te. (t) 
& glof}; ibid.  -44- The Teſtators 'Will depending, on another Mans, is no 
«JL; ills Infti- Will, (x) 
tutis. ff, de 45. The Reaſon of the Law, That Pris ſolvi debet es alienum 
mer er quam _ (w)) That Debts mult be paid before Legacies, 
in1. ex faRto, 15 becauſe the one is a neceſſary Duty, the other a voluntary 
Bounty. 

46, "I a certain Quantity be twice Bequeathed, it is twice 

due, unlcſs- the laſt Will of the Teſtator were expreſſed with an 


intent of Ademption of the fiſt, (x) Underſtand this when it 
is 
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IS in two Diftin&t Writings, as in a Teſtament and a Codi. x) Rub. inl- 
1: For the twice Bequeathing to the ſame Perſon the fame <vm cenrum, 
Quancity in the ſame Writing doth got Duplicate che Legacy; homing 


otherwiſe if it be in Two ſuch Diſtin& Writings .. as afoxc- ml glo(l. 
{aid. (y) min. lit, a. 


47- The Teſtators Erroneous Demonſtration or Deſcription of 
the Bounds, Limits, or Scitgation of Lands Deviſed by him, 
doth not prejudice the Deviſe, provided he be nor miſtaken in the £] Pane PR_ 
Land it {elf '('z) « ro | lof{-min lir.b. 
48. The Teſtators falſe Demonſtration of the Thing, Bequea- fde Legar. 3. 
_ doth not hurt the Legacy, fo as his Intention be Evi. ARR _e 
ent. (4) oo. , 
49. If a Teſtator Bequeath part” of his Goods to” 4. and Oey 
faith not what part, the Legatary'ſhall Have a Moity. of the ft. de Legar.r. 
whole. (6) \ 10. 
50, If the Teſtator faith, I give thee a part of my Houſe, Ee .de 


or the like it is as if he had faid, 1 give thee one halfof my 115 de 


Houfe. (c) _ act BN | verb. ſign. 1. 
$1. There falls no more -under £ orion of G \ than nomen. $.por- 

what the Teftator hath clear of his Debts. ( WY Pays _ - tlanes. go 
52. If Igive 101. to A. and B. they ſhall have 30' 1..between Tits, # de 

them, not 101.cach. (e) Legat. 3. 


$3. If a Man Bequeathall his Horfes,his Mares are comprized «18 glofl. in 1. 


therein. (f) ./1 delegirn,. 
54+ By a Bequeſt of Lambs are underſtogd ſuch as are, under a 7]1.fi qui reſt, 


year old. (g) -, &gloſf ibid. 
55. By a Bequeſt of Cattle do paſs all Four Footed Tartic Beaſts, 4c Legar. 1. 
that feed in Herds, Droves,or Flocks, or otherwiſe. (þ) y LMartionuns, 
56. Although Mares paſs ( as aforeſaid by a Bequeſt of Horſes, = Leg, Rt 
(i)yet mt econtra; nor by a Bequeſt of Geldings. yerd, Legat, | 
$7. Nor by a Bzqueſt of Sheepdo Ramsor Lambs paſs 4 yet ©! aps opt 
in. that Caſe the Cuſtom of the Place is to be obſerved; for in por nd .Gc 
ſome places they ate reckoued as Sheep as ſoon as they are ſhorn 3 Wn, — 
notwithſtanding both Rams aud Lambs ſhall paſs by a Bequeſt of Fecoribus, "_ 
a Flock of Shcep. (k) de Leg. 3. 
- 58. By a Bequeſtof 4 nrd-rſtood not only that whichis - we FS. c- 
eperatc from the: Skin} but alſo fach as is yet on the Skins. 
dead Sheep, waſh'd or not waſh'd, ſoas it —_ yct rr $456, > Ada _ zoy 
defigned or {one ſpecial or P—_—_ ufe; (1) te + 
59. By a Bequeſt only of Wooll do paſs the Skins alſo of dead [IP 


ep whereon the Woollis. (m) 3-4 gloſl.ibid. 


60, By a Bequeſt of Birds do paſs all Poultry, Gece, Phea- =) dit Fs.fed 
Gnts, and all Tartc or Tamed Fowl. (1 ) | = | ot m) Cl E 


_ an pelles. 
| " )Rub.in di&, 
L I, 1 cw lana, 


01. By 
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61, By a Bequeſtof Wood or Lignumis only underſtood Fuel 
fit for the Fire, not Silva, or Trees ſtanding or cut, nor 
PET for Building, which paſs by the word {| Materi- 

#) 1. ligni. & «ts. ](* - 
w ibid, ﬀf,de 62.By a Bequeſt of Books are only underſtood Printed Volumes, 
"#4 not clean Paper-Books. (p) 
2) glo ibid. 63. By a Bequeſt of Silver will paſs Money and Plate, but not 
de Leg, z, | the Cheſt wherein the Silver is. (9) 
4) l. argemto, 64. By a Bequeſt of a Bond, Obligation, or Specialty doth paſs 
: ow —_ the Debt therein contained, & vice verſa. (r) 
er #4. 65- Whena Teſtator Bequeathsa thing in certain 3 but having 
Legat. 3, more of the ſame kind, which he meant, is nntertain 3 in ſuch 
$)1.fi quis a fi- Caſe the Executor, and- not the Legatary hath the EleRion ; 
ho. $ So as when the Teſtator having but two Horſes inall, gives one of 
ery tary them (not ſaying which J to A. B. the Executor, and not he 
Elegerir, de {all have the choice. (s) 
Legat. 1, 65. Likewiſe when the Teſtator Bequeaths any thing Real 
and Immoveable in Certain, as his Field called Blackdown, when 
| w__ wo Fields of that Name; in = Caſe _ the Eleion 
& belongs tothe Executor 3 to give unto the Deviſce which of them 
On £98. hepleaſe. (r) 
Legar. 1, 67. But when the Legacy is of Generals, or Bequeathed in 
General, as a Horſe, an Oxe, or thelike 3 inſuch Caſe the Ele- 
»)dii.Liegato &jon is the Legataries, to chulc only in a way of Mediocrity. (») 
For, 

68, When even by the Teſtators own words the Law gives 
the EleQion of the 4 pr to the Legatary, it is not 
intended that he ſhall chule that which is the very beſt for himſelf, 

w) glofl, mag, and the very worſt for the Exccutor, but ſhall moderate and re- 
- ph gulate his choice between them both. (w) 
Y- 2 fi. 69. But when the Ele&ion is Doubtfal, as whether it doth 
lio.fide Leg.r. belong tothe tary or to the Executor 3 In that Caſe the Law 
x) goſl.min.. in favour of Wills gives it to the Legatary. () 
- "A ; you 70. A Legacy left by a Teſtator to his Pariſh Church, who 
Legar.r. after the making of his Will doth change his Habitation, is due 
3) Roman.in not to the Pariſh where he dycd, but where he lived when the 
uth. fimilit. Teſtament was made 3 (y) which yet is contradicted, as will 
LEg So ſpeedily a car. 
fi TX 6 Thewords [ S;, Donee, Pnamdin, ] and the like, uſed in 
de reb. dubijs. the Form of a Bequeſt, though they ſeem to be of nogreat dil- 
& 1. yy confonancy in their import, yet do exceedingly alter the Caſe ac- 
_ *de cording to the diverſity of their genuine acceptations 3 for a 
= Teftators Reli& having a Legacy given her of 10 1. per anmen it 
ſhe ſhall remain a Widdow, 15 obliged to give Caution for Re- 
payment ( in Caſe ſhe Re-marry }) of what in the interimſhe 


ſball 
> 
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ſhall . receive by vertue of that Legacy,” (z) otherwiſe if the x] Auth, cui 

words were, [ will ſhe. hall be, Marryed, or ſo long 4 ſhe ſhall *<ifum. oe 

remain unmarried. ] In both which Caſes ſhe ſhall only looſe it {91,4 

de futwro, but not be obliged to repay what ſhe received de prete- 

rito. (a) . «) 1. Filiz. #, 
73. It is poſſible that a Legacy may be even wherethe 4 annuis Leg, 

Form of 4 laſt Will or Teſtament is not ed ; for a Souldier 

being abroad in Military Service, wrote home to his Siſter that 

he ſhouid ſpeedily fend her a Letter, which he defired and charg- 

&d her not to open untill he were dead. Accordingly ſoon after 

he ſends her a Letter which ſhe preſerves without opening. The 

Souldier is lain in the Wars. Afﬀter ſhe* the Letter, 

wherein was found written to this eſſe, t he would give 

her 160 1. It is a good Legacy to the Siſter. This alſo holds true 

in private perſonsz nor is it material whether he be Abſcnt or 5)1, milcs. & 

Preſent, that thus writes, (b) provided it be animo Teſtandi, and ibid. ﬀ, 

without any Revocation ſubſequent. Legar. 2. 

© 74. There are a few Caſes wherein a Legacy is not Revocable, 

Four eſpecially. (x) When the Teſtator Swears never to Re- 

voke it, (e) (C Sk it tends to Reſtitution for Goods il] ©) Maſchard, 

gotten, or wrongfully taken and withheld. (3) When the —_— 

Teſtator gives it for the disburdening of his Conſcience. (4) 8, 19. & Lcum 

(4) When the Teftator confeſſeth in the preſence of the Legatary quis decedens, 

accepting it,that he owes him the Suin which he hath Bequeath- g. = E 

ed. him. {e) There are alſo, that add a Fifth, viz. When the Hidem-Cooe! 

Teftator himſelf in- his life time delivers the thing Bequeathed 4/4; nu. 21. 

tothe Legatary. (Ff) But this the Law underſtands more pro- «) Alex. Cond, 

perly as Donatio inter vivos than Legatum; yet if ſuch Legacy be 153, in fin.lib, 

mentioned inthe Teſtament ( as it muſt be, it the Legatary hath or 

it under that Notion )) and ſuch Teſtament afterwards prove maſchard.ibid 

Null, that Legacy will be fo alſo; the Reaſon is, becauſe ſuch /)aymon.Cra- 

delivery thereot by the Teſtator alters not the nature of a Lega. Yet. ſup.Rub. 

CY, will be underſtood to be with at Implicite Referends to —_—— - 

the Teſtament ir (elf. (g) g)Craver.ibid, 
75. If the Teſtator in his Will doth Appoint, That whatever 

he got by _—_ "_ or any TER ſhall ——_— 

without expre what or to whom) it ſignifies nothing by g1taw xc 

reaſon of deer » (Þ) and which indeed is more a Debt . b-4 hon, 

a Legacy. (5) de verb, ob 
76. A left to one if he will, the Teſtator in the Bequeſt an Pls. 

ſaying expreſly, I give A. B. 106 L. if he will acceptof it; in 51 mia 

ſuch Caſe the is loſt, if the Legatary knowing thereof £6 icalegae, 

die before he hath declared his Will or Acceptance. (k) The $.ili fi roler. ff 

Reaſon is, becauſe'the yy will, and conſequently. the 04 -E 

power of a:compliſhing the Condition is not Transferrable to gy, &, a6 

another, For, uu 77+ The Cond, &Dem. 


4 0 | | . II, 
44 


| tor 
is Legacy to his Execa 
The ary cannot Tranſmit ahi me. C [», TR 
gains Sik. : £ other before the day of x pon cl of ah way be ga y 
—_4 wr An antiual Legacy, Year, unleſs the Teſtator doth 0 
Avec bcogg t rhe beginnitig of Every m) ; but cer- 
. Benchcium. S iſe fix the times of 1p 1:4 VP when th the Log 
Place 79 h Io 56t dit: antefs the day happen | 
emer. y.l. i the "2 , 
#. quando die earies life tice. ( RES : Tſtator to his Kindred in > of his 
oe cl "bo A Legacy given by the f Kin to him at the taking 
" )Petr. - « - Were not © 
in f.fi qu j- Jae to luch Ht tyRnrs his death. (o) , ; rds 
= judic. Will, (64s thicy be of his 34 wherein the mpg pew 2 - 
caul, Ox" $1. 'Inan Serie La Excciator nor to = y 1 he 
Kemp. . « |J4f ithcr to , | r00 I. , 
qa - yo wry roo i faith, [I give oy ike Executor, Ub he 
nl, 24. w As Legatary, ,. as that 
0 p Lomas ElcQion NR 4 ſo favours a Lacktode ae poliay tay 
miflo AdeLeg, 07g Doan vec with as - ge; phe 
2. & Jo. Ant. ſhall ith the Teſtators mind and me 1 f SO my Eftate as 
Rubevs. ins. G0 wit (ſtator faith, 1 Bequeat! his Pariſh Church 
lia aquit- 82. If the Teſtator -hoever hath his Sbul, his 
Hay ny 7 well as my Soul 10 God. } Who: | the 
lius, , de Li- ll have his Eſtate. (q) __ Will doth give 166 1. to 
or. kPa. (hall ha f the Teltator in his laſt thereof) and had bat one 
p) glofl. in }, 83. 1 ithout other deſcription hat, if he dwelt in that 
Ffde Legt. Pars hl ch it ſhall be mleaenge ut Chiirch in-fuch a cry, 
tr ©" Pari uren, eit to St. Stephe l x due to t 
tr. tto 11 be 
Alke. Fad, bog NN tha found lo yo hing ( one whete he 
Angel. jar; BY Name, a6 wrxn rnny oh" ſhallſay [ Tgive 100 L. 
con mule lie ade Mis Will, che other ke ortee Diſtin@ion 2 IEAM be fus 
cu gy is Will, ithout other D! ”; abitant 
Bald. in Made his' ch ] without other Dilt dytd at) Thha 
ry rit. to my Pape where he dyed, Oka not, fay 
—— Ro ould there be Buryed. . that Point. () Being 
Bare inf ens thereof, and w they are not cleas itt! Chutch the Legacy 
rJBare,in 1, ſome of the DD. but 4 inion to Which 11 when * 
Conditio. $6, 10 divided in their opin ſame tirne, ( 15 well w: 
cum 1a. #, de alſo much di Teſtator having, at the ſame 
Cond. & Dem, is duc, when the Tec 


| hes, 
Two PariſhChurc 
made.,as when he dyed.) ; indificrently 
#) Panorm, in the Teſtament was itation in cach, dwellin m4 the Gid 
cap. nos qui- ** ſe and Habitatjon h, doth Bequ 7 
dem. nu,12.de phe eputed Pariſhioner to cac Tofind out the Teſtators 
ans. in each, ar Lis his Fariſh Church. | ted, the DD. raiſe their 
inAlles.87.f. Sum of BOO & Circumſtantiated, ators choice 
P% . a Bequeſt 6 jon of the Teſt : 
6.&Felin.i Intention in the conſideration of theſe two Pariſh 
> Crajolturcs this + Eatertedt, i which ſideration 
— - the Place far his Ent }ifiz or from the con 
vetius inTraR. defired to be Buryed ;rur Boer, in 9. 296. 
de odlar. par. . Churches he & Socia, quos refert & ſequirus 
Nh Ant rx. Geinin, Row, Anchor, Franc. 
x} ho. 


- + Pra, 114+ 0u, 6. of 
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of his moſtfrequent converſe, as which of cheſ-two Pariſhes he 
was perſonally moſt 4 oi Yu in; or from the conſideration 
gar whe upon hat where dſo toe Baryhopbng 
catcilt w tupon rw to A 
& 1 of his AﬀeGion to that Pariſh Charch more than t 
other, and arg give their determination herein, And 
in Caſe there be not ſufficierit Evidence of his AﬀeRion more to 
the one than to the other, the Law preſumes the Legacy for that 
Pariſh Chutch which is the pooreſt of thetwo; but if that nei- y 
ther ca\ ſufficiently appear, chen andinfuch Caſe the Biſhop of J37. prad: 6c: 
the Dioceſs may gratihe which Pariſh he pleaſe, by Aſſigning it q. 19. nv. 16.4 
the whole Legacy ; of otherwiſe may divideit betwixt them both, iS. inLque 
as he ſhall think fit. -(w».) But if the Teftator himſelf Nominates ©99dirio.. $ 
the Church, and there be ſeveral Churches of the fame Natne, T3 ODS 
and no {ufficient Evidence which he meant or intended 3 in that demon. & Ne- 
Caſe the Law preſumes he intended that Church which was the noch.ubi.fup. 
pooreſt of the Name. (x) wy. 8. 
$4. When a Teſtator gives a Legacy toa Man, willing him to 2),Pald.in 16 
live with his Children, the Legacy is extinguiſh'd upon his not nand. c. de 
living with them, in Caſe the Legacy were given him for the Epiſe.Cler & 
Childrens fake. (y) Otherwiſeif it were given him for his own "8elin 5.4 
fake, and not for theirs. (xz) But ifit were given him on both I 
ReſpeRs, viz. For the love the Tcftator bore him, and that he deEcelefiitic 
might live wich his Children z in that Caſe the Legacy ſhall be & Auchoe. 5. 
good to him, albeit he doth nor live with them ; becauſe then Silicet $.ocin, 
the favour the Law allows the tary, and for prevention of il Mii tl. 
an Extinguiſhment of the Legacy ſhall turn the Scale, eſpecially ia $n.f. de 
if the Teirator had more than an ordinary Aﬀection for him. (2) cond. & dem. 
$5. If the Teſtator faith, {I would not have my Executor to * |- Seia. ff.de 
binder A. B. in bis Legacy, or in what Thave Bequeathed to _ ny er rk 
The Law doth infer, that A. B. ſhall take the Thing Bequeat BartSalio1.s 
of his own proper Authority, without expecting the delivery C. de Legar.& 
thereof to him by the Executor : (b) Which holds true, albcit ng Conl. 
the uſual words of Bequeathingare omitted. For, F, Ny , 
$5. In the conſtitution of a Legacy it is not neceſſary the Te- ny, 4, © 
ſtator ſhould in terminis (ay, T1 Give, Leave, Will, Deviſe, or 5Jange!.in 1.f 
Bequeath; it is ſufficienc if he Girh, I would have 4. B. to 1&-mu. 1.f.de 
have ſuch a Thing, or let my -Execttor fufſer him tohave it, Jo onde Þe 
or let him ſee that A. B. have ſuch a Thing ] or any other words ncmo porefi 
of like import. (c } ﬀ. 0c Legar, r. 
87. He that batkeks Letterro ddeminiftration cnn TeYowes £1 1 domme. 
#0 aupexs., 15 a5 tar tort iged to pay the Legacies in fiich Will joe 
contained, SE WH Cidban legally proved. (4) D) Leoni 
eg liett 


uu 2 $8,1f 
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e] 1. 2.$.quan- $8.1f the Legatary be a perſon capable of a Legacyat the Time 
Go nem f#. of the Teſtators death, it is ſufficient, albeit he were not ſo at 
© ur. FI, the time when the Teſtament was made. (e) | 
89. If a Tecſtator Bequeath 100, Is of Corn out of his 
Ground, there is ſacha Tacite Condition in that Legacy,” that 
if the Ground, produce it not the fixſt Year, the Legatary may 


many expe it the next, and ſo on ſuccelhvely till the Legacy be com- 


f. de Legar, pleate( f | 
7. nu, _ f 90. EL Gith; [I give my Phyſick Books to my Son 


poſt Bart. {F hereafter he ſhall findy Phylick 3 but if he make the Law his 
Bats in! Profeſſion, then let him have my Law Books. ] After the Son 

e) col. PX Seudics both Law. and Phyfick; in that Cafe he ſhall have the 

com, de 1. & Teltators Books of both Proteſſhons. (g) 

Lanc. Gauliau- 01, A Legacy left by the Husband to the Wife ſo long as the 

a.inl. 2..de ſhall abide and remain in his Houſe, is underſtood as a Legacy 


ry in 1, given her ſo long as ſhe continues in her widdowed ith- 
voluncatis, in On. (b) F —_ | 

fin. col. ff: de. 92, If the Husband gives a Legacy to his Wife in this manner, 
hdctcommiff, ,;. Item, I Bequeath. 100 /. tomy Wife ſo long as ſhe remain 


& Jo. deBare - my Houſe, and with, my Goods for my Child till he come of 


P. | ma vo , . 
Kub,C, de Age ſhe looſcth her cy it intheinterim ſhe Marry again, 
ſecund, Nupr, and dwell elſewhere ark, lecond Husband. (3) 

_ $0 93. Legacies and Bequeſts of a Dubious ſenſe, ought to have 
_ Guxorn ſuch Conſiruction as may render thera of uſe to the tarics. 
#.de Legar. 2, (&) For which, Reaſon, if a Teſtator Bequeaths his Debts, he 
& Jo. de Bar- ſhall be underſtood to have Bequeathed his Credits, (1) 1a like 
con. ub! fupra. manner if he Deviſc his Wood, or [ Sylva ] it ſhall be a Deviſe 
br) Theta 6.1, alfo of the Fruit or Proceed thereot, That fo the Legatary may 
4 de Lepat.z, have power to cut it down, convert it into Ligna, and Sell the 
{)Bald.in Rub. fame; for otherwiſe the Deviſe would be.nothing worth to the 


mo = Deviſee. (m) bu 

»)1. Dive 94. When the Teſtators ſenſe and meaning is ſomewhat dark and 

de uſu. & Hab, clowdy, it may be Requiſite in ſome Caſes to have due Refleti. 
ons on, or ( as the Phraſe now currant is ) to take their Mea- 
ſaves by the Quality of the Legatary 3 as-if the Teſtator ſhould 
Gy, [ Lallow A-B. the ufeof ſome of my Horſes, until ny Ex- 
ecutor ſhall have Sold then. } In that Caſe, if A. B. be a Far- 
mes, he ſhalknot uſe his Hunting-Horſes nor his Coach-Horſes, 
but his Cart. Horſes and fuch only as were imployed about his 

»JL plenum. Husbandry Afﬀairs; otherwiſe & e contra if 4. B. were of a more 

TY rehaed ity, (n) 

Þ.iot fido- 95+ Ifthe Teftator ſaith, TBequeath to: A. B. whatever Debts 

mus.me-6..d« are made, contrated, and due. to: tne that 'ſhallbe found at my 

Legat. x- &.f$ Jeceaſs; A. B. ſhall in that Caſe have ofily fack Debts as were 


orke ut. ontrated at that Time when the Teſtament was made, not ſuch 
as 


panel. Of Legaridband Dowiſe;” un 


45 were afterwards initde or coitra@cd:\ The Reaſon is, Heciife »)Currius Jun, 


thoſe latter words, { which ſhall be ſonnid" uf 7 decreaſe | are not in Confil. 279, 
Augmentative but a5 relating w the ſe] prece- 5 hy ' Ro. 


dent, and therefore ought not to work an Extenfion of that Le- oz3.&1.f1 ita, 
gacy, leaſt a ſimiti and diminuting InduQion ſhould operate F ui dixit, 
an Kugmentarjon. (0) For if le{s- Debes were found at the Te- ri. & 1, 
ftators dearh than Had been made to him, at 6r before the making 

of his will, there conld' nv-more "pals by this Leyaty than ſuch, Libera. Legar. 
much kf others that were made and contratted afterwards, © * 9) tb iraqui 

96. Inllke manner, if the Teftator Bequeath al! his Books to T*Rfde 

A. B. after Buys many-other Books, after makes another Will, pg 
wherein he ratifies and confirms the firſt as to the Legacies therein aur.te arg. 
B:queathed, Even in this Caſe A. B, ſhall not have' the Books & Ruin by 
bonght after the making of 'the firſt Teſtamene; (p) Becanfe this 159-98.14. lib. 
Confirmation in ſuch-lattex Will Ratifies'nothiti to any Exten. 7: * <urt-Jun. 


fron beyond what is adequate to the Legacy Bequeathed in the ms, 10 lo. 
former Conf. $. nu. u. 


97. But \ if the Teſtator ſhall fay, 7 give A. 'B, all Tcan, or 7) Bart. idid, 
whatever 1caw ont of the Goods and Chatrels which I 'bave, }In fuch Tyada ew, ; 
caſe, whatever ſhall be afterwards acquired 6f that kind by the 12 Men 2” 
Teſtator, is contained in fuch cy, «and (hall enare'to A. B. :)Ibid.&l.cum 
(q) Otherwiſe in caſe the Teſtator had limited the words of the *u arg. ff.de 
Gid Bequeſt to any certain place. (r) rs} Leg, 

98. If a Teftator faith, {1 Bequeath my thingsrto A. B, ] his pecanjam 
Money doth paſs by that Bequeſt, becauſe of irs lity 3 (-) cominer, ſed 
Otherwiſe if he faith; [7 Beqnteath my Gold and Silver to A. B, ] non e concra, 
(t) Becauſe fach words arenot Generieal enough tobe Monies ini- = _ 
fallible continent , for a Man may have very current Money that Do > 
is neither Gold nor Silver. | iaſpecics 

99. A Teſtator gives 1000 /. to his Daughters, and' dies. *] Fornerjus, 
Afterhis Reli& is delivered of another: Daughter, by that HuC. i'm 1, r64. de 
band, Deceaſed. That Daughter ſhall ſhare with the other in by Alibaba 
r000 1. («) Otherwile if the Teſtator had limited the Legacy to ft.de Leg.1 &l. 
any Number of Legatees, and faid Tgive 1000 + tomy Fhree $#.deTeſt.tur, 
Daughters. oo 

r00. A Teſtator faith, ['T give a-Portion of my Eſtate, or JNfBrechaws. 
a Portion of my Goods to A. BY ] without cxpreſling ially ubi ſopra. in 1; 
what proportion. Ir this Caſt he ſhall have the one half or Mo- 164. be 
ity thercof. (») The lame Lawin Caſe the Teftator had faid, © #-de 
| Igive A. B. part of my Eſtate, or Tgive him part of my Goods. } arate 774 
Fhe Reaſon is, becauſe a Dimidicty- is the moſt jaſt and equallett terrogatus, f, 


part of the whole. - (x) And the Caſe may {d happen, as that 4c interrog. 


L 6 Titius, , de Legar, 3. (z) Erechg. ibld. In Dubjo Dimidia Cn LOC de 


Por: 
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Par; (hall be taken;Legally in que ſenſe, as well a5 Figaratwelyin 
anoryer; pro $080 + 25 When 2 oy TP Tre 4/36: 
art of his Houle bg maſ quented anduled-tolive in, ſhe (hal 
ave in that cale pot only this or that part of the Houſe, as his 
1) Accurſivs.in Bed-chamber, or the ike 3 but the whole of his Habitation that 
I, uxori. f.de he made uſe. of withand for his Family. (y) \ _ 
a dis 101, If 7 Legacy be given between thee!and/a Child in the 
Womb, and. that Child after happen.to be dead born, or never 
<)Fornetis.in 2*FN, thou ſhalt have the whole.go thy (6, albeit the Teftator 
L'145.#. de Atgned cach one his entice proportion thereof.(z) 
verb. fign. 102. It a Herd of Cattle ora Flock of Shcep be Bequeathed, 
whereof all of, cach, ſave one, do die, the Legatary (hall have 


- 


an wy that one. (a) | 


| Cr l 

103. By the Bequeſt of Bonds or Specialties, the Debts due or 

to bedue thereon, as Alſo theright of Adion for the ſame are Be- 

queathed. Likewiſe by the Deviſe of a Purchaſe-Decd, the thing 

b) Laui chiro. Purchaſed, together with all the Teſtators Right, Title, and In- 
um.M,de tereſt to andin theſame doth paſsto the Devilee. (b) | 

egar. 3, &.1. 104. A Bequeſt of Wines doth convey the. Veſſels wherein 

C.de dan.” they are to. the -Legatary, not as ifa Man in his Liquor ſhould 

think (for no Mawelle will ) the Veſſels were part of the Wines 

{ as Meddals of Gold or Silver are part of ſach Mettals ) but be- 

) ht cauſe the Teſtators intention in the Eye of the Law ſeems toBe- 

na 1. queath them as Acceſſories to the Principal (ce) excepting ſuch 

206.f.de xerb. a5 by reaſon of the greatnels of their Bulk and wide Capacity, 

ſig. .,- cannot . without rnuch difficulty be removed out of the Cellars 

£0346 Te where they are. (d) 


be given to the Biſhop of ſuch a Diocels, 


io Legat. 105. It a Legacy 
yg in- Without naming him, and he happen to dic before the day for 
cipi. F.de Leg. payment thexeot come, his Succeſſors ſhall have it 3 becaulc it is 


-- qa preſumed -the .Teſtator: inteuded it not tothat perſon fo diguih- 
Laney rank 4 ed, but to the Dignity it elf, (e), and becauſe the Dignity is not, 
tib-s.Praſ.123. a5 the Perſon, Moxtal, but Sempervive. by Succeſhon. (f) For 
9.7.6, Lannes the Game Reaſon, a Legacy given to a King ( who dies betore it 
in an.f.de An- becomes payable) accrews to the next Succeſſor, becauſe the Re- 


nuis Legar, . > 2 | G 
. gal Authority never dies. . (g) Otherwiſe. it the Legacy were 
[fon ans given to A. B. ( by name.) Biſhop of D. becauſe hm. Perſon, 
Offic. de leg. not the Dignity is the Legatary 3 the Dignity being mention'd 
£ )Bald.in Ru. only for diſtintio | 

Cdejur.fi ! YR, | 
_— _ py - 106.Ifa Legacy be given to theChild in theW »mb,and theBirth 
$. ult.in Auch, Prove Monltrous, that is, very contrary tothe common form and 
Quomo. oper. ſhape of Mankind, as witha Crows Beak inſtead of a Noſe, or 
Epiſco. . with the Face of an Adcinſtead of a betterzin ſuchan ill favoured 
” pn 4 Ciſ the Legacy is void. (b) Otherwiſe if it be Born only with 
fign. * * _  ſomeof theleſsprincipal Members imperfe&t or a 
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as with half a Thumb, or Two Thumbs, or Six Fingers on a 

Hand, -or the like. (+) But if the Birth ( not accidentally ) be 5)1, non fune 
imperfect as to its Integrals, or defeQive as to its more Noble liberi.ff.de ſtar. 
and more qo ip Parts and Members, as having but one Eye, P*®- 

or but one Hand, albeit the Creature hath life the Legacy hath 6) 1. dict- 
none. (k) For although an Amplication of the natural Form in tur. Ade hb. & 
this Caſe doth no prejudice, yet a Mutation thereof will. (1) par. hzred. 
underſtand not this, as if it did extend to Hermophrodites : For 4 __ .NOB 
if they be not in a double Capacity as to cies as well az other —_—_ 
things, yet they are not excluded a fingle city 3 but in that 
Caſe it is provided, That that Sex which moſt prevails with them 
in Nature, ſhall likewiſe prevail in Law, as to the Legacy Be- 
queathed. (>) 

107. To conclude with the Pope, becauſe much of the Law 
that treats of this Subject ( if I would have travell'd that way ) 
borders on his Dominions 3 it is Aﬀerted or Legended ( which 
you pleaſe) by a very learned Author, That Nemo preter Papam , ) Jo.Guterius, 

oteft alterare volumtates Teſtatorum. (#) It is nothi ſtrange, that 7 nemo 
who aſſumes a Power to ge of Souls, ſhould alter the beſt teſt. ff,deLeg, x7 
faculty thereof 3 for the Wills Siety is the Creatures Felicity, 


*A9afle Bao girome ] Ix cg. 
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A. 


Cceptance of Execntorſhip, in what Caſes Compellable by 

A Law. — Þp. 91.9.2. 

Acceſſoric Advantages to a Legatary between the time of making 
the Teſtament, and the Teſtators death, ==— p, 291, 292. 
yd. 19. 

Accompt, Executors Obliged to Accompt , with the Ordinarics 
power therein. ——— P, 150. YH. 1. Within what time they are 10 
Accompt. — Ibid. y. 2. Though it be Judicially made, yet it 
ſhall not Prejudice Abſent Creditors or Legataries , not being 
duly Summoned. —— 1bid. 9. 3. Whether Accompt lies againſt 
Executors for Money paid to their Teſt :tors by vertxe of the Privy 
Seal. — P- 113, 114. Y- ult. It lyeth againft the Executor of an 
Accomptant, for Money received by bis Teſtator, although paid 
by Order frm the Lord Treaſurer. ——— Wbid. --- It lyeth not againſt 
the Executor of an Accomptant except for the King. _—- p. 128, 
129. &. 2. 

LARS. tack by Execntors or Adminiſtrators, p. 100, &c. 
Perſonall Actions in the Teftator are none inthe Executor. — Ibid. 
$.2.& p. 129. H. 3. Actions Maintainable againſt Executors 
or Adminiſtrators. _——- P. 105. &c. Perſonall Actions lie not 
againſt Executors, as ſuch, =— p. 129. Y. 3. Whether Actions 
and Right of Actions fall under the Notion of Goods Deviſed ? 
or under the Notion of Moveablcs and Immoyeables. — p. 
306, 307-J- 1,2 


4 Admini- 
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it may be Granted by Word only, Tbid. $. 57.— P. 163. d. ult, 
Whether it may be Granted Condinionsly, and with an Ita tamen. 
— Þ. 162. In rwhat caſe it may be Gramted notwithſtanding an 
Executorſhip. Tbid. I may be Granted of the Goods of a Woman 
Covert Inteftate. .. Ibid. .1wo Letvers thereof may be Granted, 
and bath Good. —- p. 69: 70. $7 5. What AQts amount to an 
Adminiſtration. -—- p. 162. hz ult. To take in any of the Tefta- 
tors or Inteſtates Obligations, .and give others in feed thereof, is 
an Adminiſtration; and-alters the Property. — Ibid. & p. 
159. h. ult. To whom of right it belongs. p. 169, &c. Gramed 
to an Execmtor of 'bis own wrong, will not Jaſtifie bim. == p. 162. 
ult. To whom it - belongs Durante Minoritate. p. 67, 68. 
«4. When it-ceaſes, — Ibid. _— Committed Duraute Minori 
Xtate..—  P: 154. y; 6. Granted by #he Mctropolitan where 
there is. not Bona Notabilia, is vordable not void ;, otherwiſe if 
Granted ty a Biſhop, when it appertains to the Mctropolitan. 
—— Þ, 167. Y. ult. In what Caſes not voidable only, but void 
alſo. —— p. 159, 160. Y. ult, Granted ( a Caveat depending ) 
void. p. 171, $.5. Adminſtrations, Fraudulent and Revokable, 
——P- 164, Oc. Whether to ſay | granted by a Biſhep ] a good 
Plea, without ſhewing that be was Loci illius Ordinarius. And 
whether ſs of a Dean or Arch-Deacon. -— Þ. 155, 159, 160, 
161, &c. Y. ult. To ſay | Granted by A. W. LL Dr. ]nogood 
Plea, becauſe not ſherwed to be Biſhop or Ordinary. —— p.161. 
Adminifiration Durante Miuori &tate ceaſcth at the Age of 17 
IJears. Þ. 67. F. 2. 
Adminiſtrator, What be is in Lav. — P. 151. y- 1. His Origi- 
nation. Ibid. F. 2. What in a Notion diftinii from Executors. 
— P. 151. After an Executors death, bow the Law in that caſe 
provides. p. 152. Y. 3- Adminiſtrator of a# Inteftate Executor 
may not meddale with the firjt Tejtators Goods. p. 6g. Y. 4, He is 
an Aſſigne in Law as well as an Executor. _— P. 161. y. ult. In 
what caſe Afts done by a former Adminifirator are good notwith- 
ſtanding Letters of Adminiſtration after Granted to another. 
— P. 165,166.Y. 4. In Plea be muſt ſhew not only who Grant- 
ed his Letters of Adminiſtration, bat alſo that he had Legal 
power ſo to do. p. 158, 159. Y. ult. What ſales or diſpoſals of 
Goods an Adminiftratey, may make Durante Minoritate of the 
Exec#tor, —— P. 155. Adminiſtratar«( pendente Lite of a Ci- 
tation t0 Repeal ) ſel's Goods, good >, for be bath Larofll power to 
Diſpoſe &c. Otherwiſe in an Appeal. — p.166.h. 5. Inwhat 
Caſe an Adminiſtrator only in pretence, ſball be no Legatary in 
reslity. —— p. 318, 319. 9.26, 


Advowſon - 
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Advowſon in Fee, bow Deviſable. — p.' 238: $1: 5. Advowſon 

in Groſs not Deviſable. m—_—_— . 2. Whether an Advow- 
ſon may be Aſſets. _—— p. 122. 4. 

Age, At what Age Minors may be Deviſors. p. 205. hH. r. Ag: 
Superannuated into Dotage, Inteftsble. — Ps. 13. $.4- 

Alien, wot Deniſon, whether he may be an Adminiſtrator. — p. 
170. h. 4+ Alien Adminiſtrator, thowgh Enemy, may Sne. 
—— Þ. 103. Y-ult. Alien, nut Denizon, inteftable as to Land;. 
— P.226, Y. 3. 

Alienations Probibited to Deviſees, with the difference between 
neceſſary and voluntary Alienations. -— P. 298. H. 43. 4 Tri- 
partite Caſe in Point of Alienations probibited by the Teftator. 
— P. 248, 249. Y. 49. 

All ] How that word is to be nnderftood. —— p. 311. y. 14- 

Anabaptiſts, by tbe Civil and Canon Law, In:apable of being Le- 
gataries. — Ps 207: Y. 2. | 

Animus Teſtandi, Neceſſary in every Teftator in making @ Will or 
Deviſe. —— Þ. 2+ Y. 2. & p. 202. Y. 2. 

Annuity , when payable, if no fix*d time be ſet by the Teftator 
—— P- 396. Y. 20. & p. 439. Y- 3- & p. 444+ Y+ 78. 

Apoltates Inteſtzble. _— p. 2 1. Y. 4. Incapable of a Lega'y. — Þ. 
206, Y. 2. 

Appcllation of "qr + onght not to be beſides the Teftators Intention. 
—— Ps. 294. Y. 29. 

FRE ce by that word ſhall paſs Lands commonly uſed with 
a Meſſuage Deviſed. <p. 272. Y. 6. They are not where the 
one is Freebold, the other Coppybnld. —— p. 235. y. ult. 

Arbitrament made in writing againſt a Teſtator, doth not charge his 
Executor. — p. 108. 9.6, & p. 110. Y. ult. Debt thereupon 
againſt an Adminiſtrator not good. p. 109. Y. ult. 

Aſſent of an Executor, #eceſſary to the b wing of @ Legacy, — p. 
162.4. ult. Aﬀent to a Legacy, wheth-r it may be by an Admi- 
niſtrator Durante MinoritatC. _— 67. V3 

Aſſets charging Executors. _— p. 118, &c. What ? — Ibid. $.1. 
Whether Dammages recovered by Execntors ſhall be Aﬀets. —- p. 
119, 120.49. 2. Whetber an Advowſon be Aﬀets. — p. 122. 
$. 8. How reall Chattels may turn into Perſonall Aſſets, —— p. 
123. Y. 9. Goods in Ircland are Aﬀets. oo—p,125,. ult. 
Goods fraudulently Conveyed, though in a Strangers hand, ſhall be 
Aﬀets. — P. 126, 127- Y. ult. Mortgages redeemed by Exe» 
eutors are Aſſets. = P. 120. Y. 3» Encreaſe be Merchandizing 
with the Teftators Goods are Aﬀets. _— Ibid Y. 4. Whether the 
Profits of Land Deviſed to be Sold be Aﬀets. — p. 139. Y. 2. 
In what Senſe Lands Deviſed to be Sold for payment of Debts or 

Legacies, may beſaid to be Aﬀets or not, ——p, 121,122, ws 

4 2 The 


L The Table. 


The mean Profits of Land Deviſed to be Sold by Execntors, ws 
Aſſets in their hands, unleſs ſpecially ſo appointed by the Teſtater, 
w— P.273.Y. 1. But the proceed of the Sale ſhall be Aſſ.:s 
in them, —— ]bid. h. 4. Money decreed in Chancery to an Ex- 
ecntor may be Aﬀets. — — p- 112. h. ult. And Dammages Re. 
covered ſhall be Aſſets. — — Ibid; - Goods Diftrained or Impound- 
ed are no Aſſets. —_.--p. 111. Debts till Recovered or Releaſed 
are ns Aſſets. —- p. 121.H. 5. Gods of a Teſtator as Exeentor 
Indebted, are not Aſſets lyable to bis Debts in ſuch Executors Ex- 
eCHtor. =P. 122. YH. 7. Goods retained by a Debtee-Executor, 
no Aſſets as to Creditors. —— P. 123. Y. 10. Other Mens Goods 
in the Teftators poſſeſſion, no Aſſets in the Executors bands. — p. 
123.9. 11. The Teftators Debts paid with the Executors own 
Money, abate the Aſets as to ſo much. — p. 112,113. Y+ 12. 

Afſumplit, A&ions thereon by or againſt Executors, .—— p. 103, 194 
$. ult- & P+ 107. $. Js 


_ 


B. 


Baſtards, whether they may be Legataries, — p. 2c6, 208. Y. 4. 
&Y. ult. 

Birds Bequeatbed, what paſſeth thereby. — p. 441. Y. 60. 

Biſhop, he may not Deviſe the Land belonging to bis Biſhoprick, 
— P.225.Y.3. A Deviſe given to a Biſhop, not naming bim, 
and he dying before the day of Payment comes, the Legacy accrews 
to bis Succeſſors. — P- 448. Y. 105+ | 

Blind Men are nuncupatively Teftable, bow otherwiſe Teſtable, — p. 
19, 20, 

Bona Notabilia, what, — p: 43+ yY- 1- The Law tonching the ſame, 
— Þ- Ibid. to p. 46. 

Bona Paraphernalia, what, and to whom belonging. p.$5. Y. 1. 

Bonds and Specialties Deviſed, what it fignifies. — P. 448. Y- 
IO2, 

Books Deviſed, others after bought, what ſhall the Legatary have. * 
— Þ. 447. Y. 96. Books of Account and Caſh in the Cheſt paſs 
not by a generall Deviſe of all a Man hath in ſuch a place, —- p. 
302. Y. 5, By a certain Number of Books Bequeatbed, is intend- 
ed ſo many Volumes, not Computing ſeverall Books in one Volume. 
w— P., 302. Y. 6. & p. 442. Y. 62. 

Borough Temere, and by Cuftome Deviſable, paſs by Will Nuncupa- 

tive, — P. 5.9. 3. & p. 224 Y- 1. 
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C. 


Captives, atinally ſuch, ere Inteftable. — p. 14, 15. Y. 2. 

Cattell,; what is to be nnderfiood by a Bequeſt thereof, and by 
that name. =— 441. Y. 55. 

Cauſc, which is falſe, whether it viciates a Legacy, — p. 214. Y- 2+ 

Chattels , what; the ſeveral kinds thereof. — p. 79, &c. Y. 1- 
Reall, Living, and Moveable. —— Ibid. Y. 2. Real, Inanimate 
and Immoveable. — Ibid. . 3. Perſonal, Living, and Immove- 
able, -—- Ibid. h. 4- Perſonall, Inanimate and Moveable, —- Tbid. 
9, 5. Chattels not Entailable. —— Ibid. Hh. 6. Chattels Reall 
=s Perſonall, what. — p. 301. y. 2, Chattels Deviſed for 
an hour, ave Deviſed for ever, =— p. 30t.Y. 1. Several Caſes in 
Law tonching Deviſes of Reall Chattels. _— p. 285, to 3o1. 
The likg touching Perſonal Chattels. —- p. 30x, to 396. 

Cheſts Containing writings of Inheritance, if lockid, do belong 
tothe Heir, unlock'd, tothe Executor, — p. $2.5. 6. 

Child in the Womb may be appointed Executor. _— p. 57. . 1. 
Alſo a Legatary or Deviſee. _—— p. 208. Y. 3. &p. 283. Y. 1. & p. 
315. Y. 13. The Deviſe 4 good, though the Infant be ript alive 
out of the Womb. — p. 284. Y. 2. Good, thongh it be a Deviſe 
in Kemainder or in Tail. —— Vbid. h. 3. How the Pivident hall 
be in caſe of Twinns unexpefed. — Ibid. Y. 4, 5. And what 
the Law in caſe of Hermophroditality. _—- Tbid. Y. 4. hat the 
Law in caſe ( a Legacy being given ) it prove « Monſtrous Birth. 
— P,44$, 449. Y- 105. Child n#born at the Teftators death, 
may ſhare in the Legacy with thoſe in being when the Teſtatoy dyed. 
P, 447, 9, 99. A Child in the Womb made Collegatary with one 
ont of it, aud after Born dead, what proportion of the Logac 
ſhall the living Child have. — p, 448, y; 101. Toftaments made 
in favour of the Teſt ators Children, their Priviledger. — p,$, 
9, 3. Caſes of Legacies in Reference to the Chuldren of Teſtators 
or others. p, 313, 314, 5, 6- 

Circumſtances not Reſtriflive, nor joyned tothe Legacy or Deviſe, 
ought not to deteriorate the ſame. —— 290, Y, 14. 

Codicil, what. -— p, 9. Its Etymon and Definition. _—-Ibid. s, 1, 2+ 
Codicils, when, bow, how many, and by wbhum they may be made. 

—— Ibid, , 3, 4- 

———— Conftituted. — p, 51, 52. They muſt all be 
joyned in Suit. — p,108,Y,6. In what Caſe they may Sue one ano- 
ther. — p,101, 102, Y, 5. Their IndwiGhility in point af 
Power, Intereſt, an4 Pleadings. — p, $5, &c. If anyone of them 
be a Debtor to the Teltator jt amounts tou Releaſe, — p, 75. Y, 2. 

Comminalty not Incorpor:te by the Kings Charter, #4 incapable to 

takg by a Deviſe. — p,206, Y, 2+ Conditio, 
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Conditio, what. p, 23, 5, 3- The ſeveral Marks and Kind: thereof- 
—— Þ, Ibid, &c. The Subje thereof very voluminow in Lars 
Ibid, $, 1. Several Queſtions in Law touching Conditions Reſol- 
ved, =— p, 26, F, 4. Conditio & Modus , bow they differ, 
— P, 23, 9,3, &P, 215, 216, Y, 4, Condition in ſuſpence, bow 
then to proceed. —— p, 28, 29. Their ſeveral kinds and Reſem- 
blances incident to _ — P,213, to 217. Whether a falſe 
Condition ſhall prejudice a Legacy. _— P, 215,Y, 3. Conditions 
may be implyed as well as expreſſed. — p, 305, 9,19. Implicite 
Conditions require Conditional Explications. —- Ibid. Conditions 
Perſonall in the Legatary are not transferrable to his Execntor. 
—Þ, 443, 4449, 75, 77, Tacite Conditions in reference to the 
Executors Aſſent. p, 312,9,2, What words ſufficient to expreſs 
or imply a Condition. — p.23.y-2. Condition to be annexed to 
a Deviſe of Lands.not written in the Deviſors life time, makes void 
the whole Deviſe. p, 266, 267, Q, 1. It cannot continne a Deviſed 
Eſtate for part, and defeat it for the reſidue. — Þ, 267, Y, 4+ 
Being annexed to a Deviſe of Lands and broken, the Heir, not he 
in Remainder, ſhall take advantage thereof. —— p,258,Y, 6, 8. 
Tet be may not emter where it is only a Limitation, not a Condition, 
—— Þ. 268, 269, Y, 9. A Condition contrary to Law is void. 
—P,268,, 7. Deviſing may be a breach of the Condition of 
not Deviſing. — Þ, 265, S. 10. Condition of Superſtitions Uſes 
veſts the Land in the Crown. —— Ibid, 9, 11. What Proviſion of 
Law in Caſe the Legatary die before Condition broken, or the time 
for performance be come. — p. 281,h, 11. Conditions Tefta- 
mentary in reference to Marriage. — Þ, 27, &c. Conditions 
diretily againſt Marriage are unlawful, with the Limitations 
thereof. P. 342, 343, H, 25. Condition of Marriage is ant- 
nexable to a Legacy or Deviſe, but an unlawfull Condition thereof 
is void. —— P,279;Y, 1. Condition of Marriage with the con« 
ſent of another, doth oblige the Legatary to Marry, bnt not to 
have ſnch conſent. ———. Ibid, Y, 2. Condition of Marriage with 
the Advize of another, obligeth the Legatary to Ark it, but nat 
to follow it. —— [bid, Y, 3. What in caſe the Legatary were 
Married before. -- Ibid. $. 4. & p, 316, Y. 15: Though a Con- 
dition againſt Marrige be void, yet the Legacy is not. — — p, 280, 
$, 5. The Canon Laws Diftindtion in caſe of Conditions diretily 
contrary ts Marriage. === p, 280, 9,9. Conditions of Non-alienation 
are intended only of voluntary Altenations. — p,438, 9,17. Con= 
ditions neceſſary are as no Conditions. _—— Ibid, Q, 18. Conditions 
implyed by Relative Pronouns. —— Ibid, , 19. Poſitions in Law 
touching Conditions. p, 438, Y, 16, to 26. Conditional Teſtament s, 
bow and when ſuch. _— — p,22,23. The ſeveral kinds thereof. 


— Pp,23, t027. 
Conhdence 


The Table. 
Confidence in # Feme Covert is not wansferrable tothe Hucband 
on her death. — p, 2 36. infin. 
cnt or __ by an Executor, requifite to a Legacy or Diviſe, 
A P, 44C, » 39) &c. 
Corne ftanding, is Der iſable where the Land it ſclf may not be. 
— P, 225, 9, 2. & p, 304, Y, 13- 
Corporations, or any Member thereof may not Deviſe the Land they 
have in right of their Corporations. —-p, 225, Y, 3. 
Colts not payable by an Execntor Non-ſnited on Fudgment againſt 
bim, p, 104, h, ult, & p, 110, $, ult, &p, 117, $, ult. Given in 
vo 77 againſt a Teſtator doth not charge bis Executor. — p, 
IOS,Y, 6, 
Coverture nulls a Deviſe; it may revive by anew Publication after the 
Hubands death. — p,289,y,9 
Courtclage paſſeth by the Deriſe of a Houſe. —- p, 237, in pr. 
Creditors made Executors, — p,74,to 77, They may pay them- 
ſelves firft ; the Limitations of that Kvle. —— p,75, 76,9, 3- 
Cuſtome of London in reference to Executors cr Adminiſtrators 
tonching Debts by ſimple Contratt. — p, 116, 117, y, ule. 


D. 


Deaf and Dumb naturally, not Inteſtable abſolutely. — p, 19, 
Whether they may makg a Deviſe of Lands. — p, 226, Y, 3. 
Death of the f fragt: before the exiſtence of a poſſible Condition au- 
nexed to bis Lega:y, infienificates the ſame. —- p, 325, 9, 13. 
Dcbet & Detinct, in what Caſes ; And in what Caſes in the Dc- 

tinct only. p, 113, Y, 7, & P, 157; Y, ult. 

Dcbts Bequeathed. — p, 321, 322,&c. & p, 440, Y, 36, 40, 41. 
& p,446, $, 95. What Debts not Deviſable. .— p, 440, Y, 38. 
Debts and Things in Alon are Deviſable by Will ( ſome only ex- 
cepted )) — p,321, , 1- Debts Bequeatbed, hory extinguiſhed 
or. ct. P, 324, Y,11. Debt Bequeatbed twice, is due but once. 
— P,325.9, 12. Debt Bequeatbed to Joint-Pebtors. .— Thid, 
Debt Bequeathed, the Executor is diſcharged by {ſigning the B»ud 
to the Legatary. Þ, 326. Y, 17. Debt is where the Bonds, but 
won a Contraft it follows the Perſon, —- Þ, 157, Y, ult. here 
Debt pon a ſimple Contratl may hy the Cuſtom be paid by an Ad- 
miniffrator,as ſoon as a Debt upon a Bond. —- P, 116, 117. Y- ult. 
Debt is Aﬀets though the Debtor be Adminiſtrator. _— p., 75,9 ,4+ 
That can be no D«bt in the Executor which was none in the Teſta- 

tor.—. P+107, 4, 6. Debt lieth not againſt an Executor upon a fin- 
ple Conmralt of the Teſt ztor, but an Aion of the Caſe only. 
— P-1c 7, 108, 9, 6, & p, 109,& 115,h,ult. It lyeth againſt them 
for Rent of Land Leaſed to their Teftator, === p, 115, y, ult. 
oF Debts 


bs. 
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Debts by Bonds and Specialties are not Comprized in a general 
Legaey. — P, 327, 9, 19. Whether Debts, 3 Speci- 
alties are Comprized under the Notion of Moveables or Im- 
moveables, _—- p, 310, Y, 10. The Executors Method in 
paying of Debts. —— Þ, 142, &c. Debts upon Record to 
be kf ſatisfied. — p, 108,9,7. In what caſe a Statute may be 
paid before a Judgment, — p.137, 133, F, ult. Debts to be 
paid before Legacies. —— Þ, 142, Y, 1. The Reaſon thereof in 
Law. -— P. 440, , 45. What Debts tothe Crown have Priority to 
the Subjetts Debts. — p,143,y, 3+ Executors may ſatisfie their 
ern Debts before any other of equal quality and degree. — Þ, 
142, Q, 2. What the Law is in Caſe of Debts for Rent upon Leaſes. 
ww p,1465,147, Y, 9- 

Declaration precedent Derogatory to the ſubſequent , doth prevail 

, againſt it. _—— P, 302, Y, 4. An Exception to that Rule. 
— [bi 

Decd of Purchaſe Deviſed, what it ſignifies. — Þ, 445, $,103- 

Delegates or Judges Delegate, whether they may grant Letters of 
Adminiſtration. _— Þ,158, $ , ult. 

Demonſtrations falſe deſtroy not Legacies. — p, 210, $, 3, & 
P, 441, S, 48. Underſtand it of Falſe Neceſſary, not Falſe 
Smperfluou Demonſtrations. — p, 213, $, 1. The difference 
between that and a Falſe Cauſe. P, 214, $, 2. 

Deſignation how a Legacy ſhall be paid, makes it not Conditional, 
nor Dueſtionable whether it ſhall be paid. _— Þ, 315, $, 14+ 

Detinue, in what Caſes it lies or not. — Þ, 102, $, 7, & $, 
ult, & p, 107, $, 5. How it lies for an Infant-Executor againſt 
an Adminiſtrator Durante Minoritate. — P, 152, $, ult. 

Devaltavit, What, and in how many ways it maybe; in what Caſes 
it lies, the Method of proceeding therein, and Execution there- 
KÞon. — P, 134, &Cc. 

Deviſc, what. — pÞ, 200,-$, 1. Its Requiſitesr, —— Þ, 202, 
$. 2. In what Conrt properly recoverable. — P, 204, $, 4- 
Refuſed to be Delivered by Executors, what remedy. —- 1bid. 
What words or expreſſions ſufficient for a Deviſe, — Þ, 20g, &c. 
Wherein a Deviſe of Lands differs rot a Bequeſt of Goods. — p. 
4, $, 2. Dei of a thing not in rerum Natrira at the Tefta- 
tors death, void. _— p, 292, $, 20. It is as inferrable from 
the Teftators Intention, as intelligible by his expreſſion. — Þ, 
295, $, 36. An Omiſſion of what the Teftator ſaid be would 
make a deſcription of, doth not null a Deviſe. — P. 296, 5, 
37. The ſame thing twice Conditionally Deviſed by two Teſt ators 
to ſeveral perſons, how or in what Caſe goad to either, or not. _— P, 
297, $, 41. Deviſable, what. — p. 221, &c. & P, 311. $. 


15. Whether a Tejtator may Bequeath what is not bis own. — P, 
y 4 2 I . 


AY Ihe'Table, 
"hr. $..2. What things in particular may be Deviled. _ lhid. 
{$.1. as Phe Bequeath what is TOP == 1 
222, wt 3- A Bequeſt 19 one of. what was bis own | before. 
* — Tbid. QF. 4. The difference between the Cammon and Civil 
Law in this point of Deviſing what is another mans. —. Ibid. 
$. Goods im Joint-Tenancy are not Deviſable. — p. 223. 
'Y.,6 


Deviſce, or. Deviſor, who may be ſuch. .— jog, fas Deniſ+e 
muſt be nos of the Deviſe at the page þ he Teſtators Death. 
—— Ibid. Deviſce and Executor, when the ſame perſon is both, 
by which ſhall he takg, — p. 102. h. 7. Deviſces . joyned in 

the thing Deviſid, but ditjamned in, the manner of Deviſing, 
How and in whas caſe is the Deviſe to be apportioned. — p. 297. 


. 43- | | 

Diltrels, or power of diſtraining Derviſed, bow it makgs an Eftat: 
20, PEN Sh 

Diſtribution Ll = the Law now in force touching ahe ſame. 
m— Ps. 16S, 169. Y- 3+ TY 

Drunk *Dead.drunk, foch are dead alſo in Law as to any Tefta- 

*. bilityDurante Beſtialitate. — p. 13. H. 5. © Y 

Dubious Caſes, Rules in Law touching the ſame. — p, 437+ y- 1, 
to 8. &p. 446. Y. 9g. In donbiful Caſes the Legatary bath the 
Eleftion. — P+ 331+ y+13- They ſhall be conſtrued in favour of 
the Le2at = ibid. Is all donb1ful Caſes relating to the Quan- 
rity f 4 Legacy, the leaſt only is due. — ps 319. Y..30. 


E. 


Eccleſiaſtical Perſons may not Deviſe the Lands or Goods which they 
have inright of their Churches. ,——'p. 225. Ys 3- 

EleQtions, - the Law touching the ſame. #=m= p, 293. $. 24. Two 
Eleftions in one Deviſe, in ſuch caſe the Leg atary ſhall bave the 
firſt, the Executor the ſecond. —— p. Ibid Q. 25. Eleftion in 
Executors to Accept or Refuſe the Executorſhip. — p. 91, &s. 
The Equity of Elediion'to be regulated by the Teftators intention. 
—— Þ. 290. y.13. Elettion in a Debtor, | how it may fruſtrate 2 

acy. P- 326«y. 18, Eledion -in point of Legacies, to whom 

it belongs, whether to the Exeentor, or to the Lganary- — 
328, &c. p. 442+ $. 66, to 70. & p. 444. $- St. EleGion 
belongs to him to whom the Teftator direfls; the Executive 
wer of the Legacy. -— p. 328. $. 2. 'p-:329- Y« 4--P- * 
39. $ 8. Elttlion doth ariſe from: tollerable uncertainties. 


— Þ. 329. $. 3- It refers 4s well to the +bing - it ſelf Be- 

queathed 4s to the Legatary or \'Executor... —= p,” Ibid. '$. 5. 

It is ſometimes diretied by the Law as well as by the Teftator. 
b 


A 
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= p. 330. &. 6. The Lap in that caſe. Z Thid. Whether 3 

al 06 b Legatary be tranſmi to bis Execitor. _— 
2-6. 1 

nk tho Legatary againſt the Teftator, how it voids the Leg «. 


41-9. 22. 

Entaile by 8 Deviſe, by the ſame words be a Fee-ſimple b 
Deed. -h P. 249. Wo In what cafe the younger Fn av. ec 
a pure Fee-ſimple, and the Elder but an Eſtate-tail by the ſame 
words in a Deviſe.—p. Ibid. Y. 7. Caſes in Law touching Deviſes 

*f Land Emailed. a 7, &c. How they may be deveſted 

from one to another by Deviſe. __  Tbid. h, 1. The ſeveral ways 
of Entail by Deviſe. — p. 248, 249. F. 4,6,$,9. How with 
Croſt Remainders. —— Pp. 250. y. 11. How with a Remainder 
Implyed. -—. Tbid. h. 12. Horw of Rent as will as Land by way 
of Deviſe. _— — Ibid. $. 13: How ore bp to ſome, not all 
the Lands therewith Deviſed. -— 1bid. difference between 
py by Will and Grants by Deed in point of Entail........ p; 
249. &. 3. 

Entric hs a Leaſe ( though before Probate) veſls the Term-in the 
_ and if be die Inteftate, in his Aaminiſtrator. -. p. 
96. Y. 6. 

Equally to be divided ] Whether thoſe words make a Tenancy in- 
Common or Joint-Tenancy. — Þ. 242. Y- 

Errox or Miftake in the Thaw, in what ” x it may prejudice the 
Logatary or not. —— P. 295: 1 35. If it beonly in the Scitnati- 
m1 of the Land Derviſed, it ſhall not prejudice the Deviſe. _. p. 
298, Y. 47- 

Wed, ks wrong, Eftimate of a Legacy by the Teſtator, alters 
not the Condition thereof; _—— p. 2 92+ Y. 21. Nor may an Execntor 
exceed it to the Legataries preudice. — Ibid. h. 22. 

Exceptious frivolous, and of a ghing that is mot, no prejudice to 8 
Denjfes. —— P. 295. Y. 40. 

Excommunicated Perſoxs, in what ſenſe Inteftable or not; — p. 
= $. 8, Whether incapable of a Legacy, or net. .— p. 26, 

» 3 

Exccation for an Adminiftrators Adminiftrator in Dammages 
#pou Treſpaſi. — p. 105. H. utt. Execution de bonis proprijs, 
how to proceed therein. —— Þp. 131, 132. 9. 8. Execution 

ter Adminiftratios Revoked, void in Law, —— p. 160. 
- ult, 

Executor how Conftituted. ——— Þ. 49, $0. The ſeveral ways there- 
of. —— P. 53 What words ſufficient whereby to Conſtuute Ex- 
ECKIOTS wm Ps $4. F. 2. & p. 126. h. ult. Who may not be Ex- 
cater re —— P. 55, 56. The power of an Executors Execntir. — Þ, 
$6, 57, &«c. The Executors Right exclafively 10 the Heirs, —— p. 

97+ 


CE — 
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\ &. "Their Inter | and f : 2s, ih, Kc. 1s 
” '> fig that w 4 " 3 af "3 AE — 
bey cannod my 


whit they bave at Executeys, 
3 - Alls may be done by them before Probate. 


==4 ey may Maintain before Probate of 
A +. In what eaſer they may retain Goods of 

o TiRators to P93. h atisfie their own Debts. — p. 96, $, 7. In what 
Court they ought to Sue, —— P, 102, y,6. They are Suable by 
C we Fug, notwithſtandi De einen of the  Eeftators Goods, 
— P,104, 105, Y, 1, How liable for their Teſtators breach of 
Covenattt. -— Ibid, 3- In whot caſes liable or not & pay 
the Teftaters Debts of their own 1} Money, or may become 
w 9 de bonis ij%. — — Ibid, $, 7, & p,108, 209, 113, 
116, & «Tha a hund Name , yet they are chargeable 
uy 3 Ar Terr 20s. "Ek wad » » — not 


=—— P, 59, Kc. How ff, far be it chargeable, or not. =— p, 2% 
Tanks —— Ibid. He may not 


( as other Execmtors ) retain _ to pay bimſelf. — p,63, Y, 
5, Cc. bow an Executorſhip may be in ſeveral reſpetTs, — p, 50, 
51. How the Exeemtorſhip is to be performed when a King is made 


F, 


Fee-ſimple, in what Caſes and by what Words it paſfeth by Wil. 
—— 640.0 d3f It ths Fry s by. Will, #l ather ways 
than 18 can by Deed. It b by Will only by 


Ibid, $, 1. 
leaving Lands to ones Pore & - waa —— P, 23$, in pxin. 
L by Deniſing « elf. —- p, 241, yh, >. By the 
Conſideration of any ext. Fes. tbid, By Devifing to - / _ 
for life. — py 242, \& 8, By Implication only of 


[ Heirs] — p, 241, 242 Ys 3 By Generall _ — 
243, y» 5. By the wor n—_— 4 | 
10 By Deviſing the ru By a Generall 
CAELOM. wants It. an Fce-fumple paſtes py 
Wilt by tbe Þ.2t 2 


(hgns) =_ the Word, Forever. } 


w— }, 


The-Table- 0 
=. Þ. 242.4. 5. Fee-fimple Deviſed 10 one, is not Deviſable t6 
— A 25k Wil. ..— p. 243 h. 9. Fee and not s, 
and Leaſes and not Fee, in what Caſes and by what words pals by 
a Deviſe. === P. 244. Y.12. Fee of Land Deviſed' to one; the 
Rent thereof to another, what the Civil Law in that Caſb. — p. 


295. F. 34. The Deviſe of a Howſe though by the word Fee-fim- 


le thereof may paſi only an Eftate for life. ———p. 255, 256. 
me" | 
Felo dee, Inteftable as to Gcods and Chattels, not (5 as to bis Lands. 
—P. 226. Y. 3. 
Felons ##der Attainder are Inteftable. =— p. Ibid, h. 3. They are 
not Inteftable before Conviftion. — p, 20, 21. Y.2. They are 


Incapable of a Legacy. -—— p, 206: y- 2; The, Qnalifications .. 


thereof. —— bid. | 
Feme Covert, ſhe may (* without her Highands *conſertt ) mak# an 


= 


Executor of thoſe- Goods whereof ber ſelf is Execmtrix, or which - 
ſhe bath as Executrix. — p, 226.7. 3. Tet ſhe cannot + Deviſe 


* themby Will. &- 1hid.” Being Executrix and #yder gt Notion 
receiving Money, ſhe may releaſe © without ber Hugband. — p. 
71-4. ult. Whether ſhe may be # Legatary to ber own Hurband, 
— Þ,208. HF. 3. Sh: may not Deviſe Lifnds to ber own Hu- 
hand, nor unto others either with 'or without his conſent. — Þp, 
205.Y. 1. & 226. F. 35— vid. Women Covert. 

_ Sole, ber Deviſe to him whom ſht after marries," is void, _— p, 
21, 282.4. 13. 

Fidd; if Does the Edifice thereon paſſeth therewith. — p. 255. 


$: 33: 

Frand - Covin.in an Executors P 1yments, ſhall not prejudice the 
Creditors, — p. 147. Y; 11. Fraudulent Recoveries no Barre to 
Credivors, — Þ, 108. 9.7. &. p. 113. Y. ule. 

Freehold Deviſed, not Cogniizable before the Ordinary. — p, 205. 


C. 


Garden paſſeth by the Deziſe of # Houſe; === p, 2.35, in prin. 

Gavetkind Lands, Deoiſable by Coftom. TRE 24. v. 1. At 
Eftate-Tail thereof Deviſed. _—— p, 253. 9. ult. 

Goods, What ſhall paſs by a Deviſe of all Goods, Chattels,' Move- 
ables and Immoveables. _—— p, 289: $. 7. Grods in generall De- 
viſed, what ſhall paſy under that Notion. — p, 305, 307. h;1- 
Goods in Common Deviſed by Implication. =— Þp, 302. $ th 

Grantees may be Deviſeesr. — p, 226. 4. 4; L084 | 

Ground Deviſed, the Ediffce thereon paſſeth thereby, alrhough Freci- 
ed after the Deviſe made. —— p, 297.4. 42. The Ground where- 
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on 8 Henſe flood, which is after burnt, belongs to the Deviſee or 
Legat#fy, — P> 304+ $14. | 


Mk. bow 32 be conftrued 1 - deuhifulCoſenf Deviſe, — 


43» $+ 7+ © 

Have ws the word [ have, in who aſe P'S betaten ie the 
Preſent Tenſe. —— p25, 

Heire, the different Acceptations of that nd in the Civil and 
Common Law. -— F,202, h, 1+ In what caſe be may enter upon 
Lands Devijed to e Sold. = Þ- 139. y. 3- In whot caſe 
he wp not the Rect ſhall have -#be Profiry of Land 
Deviſed ta be Sold. .—— Þp, 273 Y, F, 3" +: He» ſhall take the 
Advantage of a Condition. brakgn, thatvis anxexed to # Deviſe of 
Land, — Tbid, $,2. 4 Deviſe to one and bis Heir ii the Sin- 
gular Number, is but a Deviſe for Lifes. _— p;'25 » $5 35 The 
Heirs Rights excluſroely. to .the Kreervtors. —C 3- I In what 
caſe Heirs ſhall wt take by a Oi bog 5 hw" are therein 
mentioned. — P, 238, 239,y Cale. # Devils. by 
that 4" Heirs, ] ſhallyergs to Jo ure oy; — Þ, 257, 
258, » I, 

gIISS in & 6 Senſe Teſtable or not, — p21; 9; 3. They are 

| O's of 8 3 wa —_— Ps 206. 3s 2: ' The Lo 
thereof.” —— 

Horle, one Deviſec 0 two yok bow the Dividenea be 
tioned. =— P..304 Y. 15. By 4 Beqweſh: of 'Horſev-fhrall Mares 
paſs,” if the Teftator bad no Horſes. -— p,303. H. 10. 

Hoſpital-Layds,,or their Rents- Arreare, wi Deveable =p 225. 


W.; c Peviſed; when the Tetator)badlnene, or- » dire: or 
rewind, pulPd down, demoliſhed,” ca ve ITE -Low difach 
caſes. — P,394, $, 7s & p, 296, $.39. Houle Drayediwith o 
things therein , bow that ſhall be underſtood. -— p: Ibid. $ $1,&. 
P, 302, 303, Y,7« The Ground whereon ftood a Houſe Deviſed, 

and aſter burnt, is the Legatarigs. -— p, 304+ y; 14. Houſes ure 
Deviſable under the Notion of Lands. — p, 224. $. 2. &£.3v1. . 
h. ult. Two Houſes, and hut one'Stable betivixe them with 
which Houſe Deviſed ſhall the Stable paſe. — 29g +, 30. 

Hysband, being neither Execxtor nor Adminiſtrator to MW, e, 
is not liable for ber Debts «er ber Py $4 P--230. :. 


*5., : "kt, _ 


\ 
t"J'32 
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'Tdeots Inteſtable, the Qualifications thereof. — p. 12, 1 3, 9,3» 6, 


&« » 14» 9, ult, 

E , bet poſt wider that Notion or not, in « 
' viſe, —— P- 306, H, ult. In what caſe they are not to be put inte 
the Inventory. —— P. 99. un 

If) in =o caſes that wor amounts not ts 4 Condition, — p. 
216, h,ult 

Implication ſuſficien whereby to paſt « Legacy or Deviſe. — p 
2 35-in fin. —< Wherber Legacies may paſs by an Taplicotion of 
4 comrary — p.*11,9, 5. 

Logcle_ns deſtroy nvt Legacies. —— p. 299, 210, I, 2. 
mpolibilitics, exly jeeoning y ſuch, no prejudice to # Legacy, — P. 
= 305, hs 16. What my co : Wee 

9, 9s Impoſibility 5 on ondition ay, 
vaids the Condition ue no? th acy. — P, 325, 9,13 P 

Ro in the Legatary, bow many ways # may | Me —— Po 
I; Y, 22. , | 

Iacettupus P bees far Teftable, or not. — P. 2h , 3. 

Infant incapable of Deviſing. — p. 289, $, 1 ber 2 new 
Publication after Mmnority giver life to Deniſe that had none 
before. —— Ibid. Tofot rendey ol the Age of 2 1 Tears wot De. 
riſe Land. — p. 226, \, 3. rn Te the ar | = 

| Pabla of being & Logatary or Dev tf —— P. 208, Y, ant- 
Executor at what Age be may Adminifier. OF x Whas 

yearn. 4 $. 3. He ir bound by bis own Releaſe, if 
be receive rhe Money. —— p. 7 1,4, 5. Fir Releaſe not good. mp. 

68,J, 5- At what Age Adminifoatien granted during bis Mine- 

rig fol —'9, $2, $.-2, & Xp, 59 ble C. dic. is. Releaſe 


at cafe be bave 

py fine gr reryrry Acconipt. —— 71. $. bn. 
Iaterpretatian of 4 Peviſe to be with the the fs bro namnge 
for the Denſee, = p,'290, QF, r5. Several Kults im Law touch- 
> RS Tres of Teſtamentc and Deviſes.. —— Þ. 


bo blew chai row at haute Lo. 

Inveagory,: mbether it way br ntade by an Exteutor before Probate 
of. the Fillk.p. 95, y, 5. Within what time it is tobe Ex- 
bubited.——p. 97; 93, y, 1. How and wherefore it is to be made, 


and what t 1 be inſerte epwcty —p, 04, 2, 3, Imvembries 
may be ove '-ruled bys Jury, — p, 197,$, 4+ 


Joynt-Exccutors . be all joni'd in Swit, ==— p, 108, 9, 6. 
vid} Co-cxccutos, 


Joynt- 
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Joyat-Tenants, us wht n_—_. 33, 4, at, « , 
+ &0,245 A nice  between- ſuch, and | 46.4 
Ankeny he png pe ng by ewarcy 


bg the death of ether x Y Saha $, 2 Such 

are not Deviſable, — p,223,4, 6. 

Iſſue, 4 Deviſe made in general t9 the Ine, void by reaſon of 
certainty. =" p, 235, in prin. The The difference; between If Hue 

Born, and not Born «t the time of makjng the Deviſe, bn point of 

Emtailor oym-Tenancy. =— Pp, 249, $,5- 

Jus Repreſcatationis, what it figniffer. — p, 172, Q, 1 In 

the Lite Tranſverſall or Collaterall is balds only in the Bro- 

thers Children, not in their Grand-childret. wow Þ, 177, 


9, bs 
K. 


Kindred and Cenſanguinity; bow they differ. — p, eY 3. Col- 
laterall Kindred, how fir and ta what degree they may ed 
each other. <= p, 17 9,4, 4. Kindred, or of Kin ts the Teftator 
at the time of his death, ſufficient 10 take _— Legacy v0 bis Kin- 
dred, though they were wt [ach when the ut ny } EW wile by 


444, $, 80. 


L. 


Lands Peviſable by Will, — p;, 224, &c. What and how much 
thereof; —» Tbid, $, 1. What may paſt by 4 Deviſe wider that 
Notion. — Ibid, Q, 2. By ard to what perſins Land is Deviſa- 
ble or not. — p, 225, t0228, F, 3, 4- By what kind of Teſts- 
ment, —— PÞ, 223, h, 5. Lands may paſs by Will where no Exec»- 
to rm — 5. > few Lands may by the Common Lars be 
Deviſed to whom Goods cannot by the Civil Lax be Bequeathed. 

— p,226, 4,4. A Deviſe of. anecher mans Land void. =w— p 
228, &, 5. Land twice Deviſed in the ſame Will taſeveral pris 
bow both may be good 230) 231 9:4: Whether Lands new 
purchaſed paſi by 4 Wl firmery —_——— , 6, & ule. 
Loder for ery pos nn ys Doſe of Ta , if the Deviſor 
Lond: in Fee.  — Ibid, $, 6. Opay Ea aypes 

bs Vibe Wi ber Lands not. — P41 $$, 3. Lands 

Profits 


d on a preſent or on Payment ont of 
ke po Eſtates 1 1 create. =P, 254, Y;6-Lands 
Deviſed with gear Fo upon Condrtion. — -P: 266, Kc. 
Land Deviſed by a C lder to bis Wife. \au 
hee hart by the Huban 'h do or 
Fointwre , no Barre to_ her Foixture. — p. 232, $, 14- 
How the Deviſe of another mans may Focoone 6 good Demiſe 
——_ 


The Tabfe. 
Ep 48: '$, 5. Paiſery® Land wid: of nb. Ip; 216, 
. &c;-P.- 447 $,"47- —_— Litw *4oncbing: TL 
” S—P, 288; 8200 00 bf fp.5 0 vn 
—— widerftand Tuch 23 are nnder a Teay old, _— p, 
441, Y, 5+- 
Leaſe ſimply for Lives," belongs neither to the Heir nor to the Execus 
Pore "Ps 86, Q, 4: Leaſt matte int traſt by « Worn for ber uſe, 
mba after Marries, ettref not ts ber Hucband, but to bey Executor 
when ſhe dies. —: Þ, $9$£$; ult.—Leaſes'of Terms of Tears De- 
| viſcd. — p. 2 56; &&c.. Though Deviſed for 99 Tears, yet deter- 
minable upon one Life. ==]bid. h, 2. Chattell-Leaſes paſs not 
hy a Deviſe of all the Lavide. -— p, 257, 5, 4, By « Leaſe for 
Tears Deviſed for Life doth paſs the whole Term, yet is it n# ant 
Eftate for- life. _—— 1bid. $, $i By what words a Leaſe and the 
Intereſt of the Leſſee may be Deviſed. — p, 257, 258, $,6, The 
Reſidue of -a Term is as Deviſable as the Term it ſelf; —— p, 255, 
$,7. 4 Deviſe of a Leaſe for Tears may be in Law which doth 
notſo appear in F adi. -— Þ, Ibid; $, 9. The whole Term, though 
wot named, ſhall paſ; by a Dewſe, where no otber can paſs by Im- 
« PlicaHitnhen— P, 2:59 $,19%,: 11 1 . I 
Legacy, what. — p, 20c. $, 1. What Words or Expreſſions ſuf- 
Krion for a Legacy. —— Þ, 209, &c. Whether the time of making 
the Teſtament, or of the Teſtators: death, be the more confiderab/? 
in Legacies. —— P, 202,203. $, 3, & p, 227, $,4- In what 
; Conrt- Legacies are propert y Reroverable, . p, 204, 205, $, 4+ 
hedifference betrreen Bequeathing a Lega-y to owe rwhenbe ſhall be 
_ of fol Age,and to one to be Paygd when be ſhall be of full Ago ——P, 
281. 5,12. Legacies and Deviſes in reſpeft of Marriage. -— Þ, 
279, &, What of ber Leg tcy ſhall the Wife bave, if ſhe Marry 
after her Elettion to the contrary. -—- Þ, 280. 5, $. Legacies 
between. Baron: atd-Feruc, — .Þ, 279, dc, Legacies 
upon wrong Suppeſitions in the Teftat ir, inkerent in the very Body 
and  Sulſtance of the Legacy it ſelf, -do nt oblige bis Executors. 
—— Þ, 305- Y. 17. Several Sums Bequeathed to the ſame Party 
intwo Inflruments, both otherwiſe containing the ſame Will, the 
leſſer only is due. — Þ 316.4. 19, Legacy forfeited npon non- 
performance of ſome duty enjoaynegd. — Py 446. $ 92. Legacies 
referring to Debts, and Caſes in the Law touching the ſame. 
—— Þ, 321, &:. They fall under four Heads, — p. Ibid. 
$, 3g bs by Creditors to Debtors , & © Contra. — Þp. 
322. Y9-4,5. to$,10 A Legacy Bequeathed in fraudem Leyis 
# void — p, 320. Y, ult. 4 Legacy of. # Debt is wh 


* by" ex of that Debt to the Teſtator. -— p, 324, I 
thex the Teſtators not having what he Bequeaths voids the Le- 
 £4659-— P, 339+» 8. The ſame Thing twice Bequeathed,” or. Be- 


queatbed 
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gueathed nnto two diftinlily, which of them ſhall bave it, — p, 
331+ $. 9. 4 Legacy given indiſti , pry and there be two 
of the name, who ſhall be preferred to the Legacy. .— Ibid. $. 
10. If s Single Legacy be given only to one, hoagh i be De 
viſable, yet it is not Dividable. — p. 332. $, 15. & ult. 
Legataries, who are i le of being. — p. 206, 207,h.2 4 
Legatary refuſing bis or Duty impoſed on hem by the Will, 
bes in part, looſes bis Legacy in the whole. — p. 316. 4. 
16, In what caſe the Legatary ſhall bave bis Legacy preſently, 
though it be given bim when be ſhill die. == p. 280. 9.6. What 
the Legatary that Marries ſhall bave, when more is Bequeathed 
him in caſe he Marries not, than if be doth Marry. — p. Ibid. 
&. 7. The Legatary muſt expedi the Executors delivery of bis Le- 
at. =— P» 440+ Y- 39. How one may be a Legatary in Con- 
ion of Law only. -— p. Ibid. Q$. 42. Whether a Legatary- 
Executor may after Debts paid firſt ſatisfie kimſelf, — p. 317. 
&. 20, A —_— if capable at the Teftators death, for 
the Legacy, though be were not ſo when the Will was made. — p. 
6. $. 88, 
Lo from one friend to another ſufficient to contain a Will or Deviſe. 
— P-212.$, ult, &p. 443+ Y- 73 
Letters of Adminiſtration, in what caſe they may be granted. 
m— P. 154, Y- 7. To whom. -— P. 151. y.2. They may be 
granted in England by a Biſhop of Ireland. — p. x 55. Q. ult. 
Whether they ought to be ſhewn in Court by Adminiſtrators in 
Allions brought by them. -— p. 103, 104. Y. ult. Fhetber it be 
neceſſary to ſet forth in a Declaration by whom they were granted. 
=—— P.155, 158, 159, &c. Whetber they are to be granted in 
the Province where the Inteſtate dyed, or in that where bis Goods 
and Chattels were when be dyed. -— Pp. 158. Y. ult. Being once 
granted, they are not Revokgable at the Ordinaries meer 9. and 
Pleaſure. —- Þ+ 155. Y. 3. He that bath them cum Teſtamento 
annexo is obliged to pay the Legacies as far forth as an Execntor. 
—— P. 445- 9. $7. How there ny be two Letters of Admini- 
ftration at once in being, and both good. — p, 69,70. y. ult. 
They refer to the time of the Inteſtates death, and not only to the 
time of granting them. —— p. 96. Y. 6. 
Letters ad Colligendum, what the Law is in caſe thereof, .. p. 
153. h. 4- In what caſes they are to be granted, —— p. 93. 9. ult. 
69 qualifie for the Sale of Periſhable Goods. —- p. 69. 
uit. 
Libellers incapable of 4 Legacy. —— p. 206. Y. 2. 
Life or Lives in Reverſion, Deviſes of ſach Eſtates. ---p.254, 
$. 7, $, 9. Eſtates only for Lite Deviſed. — p. 252, &c. 4 
Deviſe to one ( not ſaying How long ) iz 8 Deviſe —_—— 
c 
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w—— did. y. :. Several Devi Life, — p. 
CORY Devie for Lie ery by Depletion, I 


. $+ 
Limitation, the Deviſe of a void Limitation, is a- void Deviſe. 
— p. 262. Y. 4. 
Livelyhood, by s Deviſe thereof, and by that word Lands of Inz 
berit ance do paſs, — p. 232. H-ult. 
Loan of Money Bequeatbed at wnder-intereſt, what Security in that 
caſe requirable of. the Legatary..— p. 326. Y. 16. 


M. 


Madneſs or Inſanity of Mind diſqualifies for Teftamentification. 
— Þ. 1, 12. + 2, How it- may Legally be proved. -— p. 
Ibid. 

Marriage-Conditions, bow far Matrimonial Conditions may be Ixw- 
full or not. _— p. 27. vid, Conditions. 

Marblc Bequeathed, bory to be underſtood in- caſe Statutes made 
therewith are Requeathed, —— p. 303.4. g. "AIv4 

Marcs paſ# by 8 Bequeſt of Horſes ;- not ſo e Contra. — p. 303- 
$. 10. & p. 441+ Y- 53, 56 

Materials Bequeathed do not paſy the: Ship that is after therewith 
built, nor doth a Ship Bequeatbed paſt the Materials that are after 
ript #herefrom. — P. 303. 9. 8. 

Meaning, Mind, or Words of the Teſtator, bow tobe interpreted. 
— P,437,438-y-8,to 15: & p.439- $: 2%; to'31. Mind or 

Meaning of the Teftator any way expreſſed ſufficient for a Legacy. 
—— Þ. 209. H. 1. &p. 211. Y; 6: 

Military Teſtaments, their Priviledge. —— p. 7. $: 2: 

Mill joyning to a'Howſe, in what caſe it ſhall paſt by a Deviſe of the 
Howſe. — ÞP.294- d. 28, 

Minors, Male or Female, at what ages and' of what things they 
may makg their Teftaments. — p, 11.4. 1. 

Miſtake in the Legataries Bledion admits no Reflification or any 
further determination. -— PÞ, 331. . 12. 

Modus & Conditio.. the difference between them in point of Devi- 
fing. — P+215, 216+. 4+ 

Moity/or the one half is implyed Legally. when a-part ( not ex- 
preſſing whet part ) is Deviſed indefinitely. _— p, 293. $.23. 
By a Moity of Goods Bequeathed doth paſs ſo much as was a Moity 
at the Teſtators death. _—- p. 282.4. 15. 

Moncy, whether Comprized wnder the Notion of Moveables or Im- 
moveables..— p. 309, 310. y. 9, 12. Bywhat words it will paſs 
or 01 in a Deviſe, — — Pp. 447-y: 98. Divers Law Caſes toncbing 
Money-Legacies. —— P«312,t0 320, & p. 323, to 326: 

Mortgage 
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Mug 3lrey, @. vis. le, whether to the Heir, or 
t» the Excouttr, —— p, 90. \. 2. A Deviſable though be- 


9. 3, 

Mortuary, what ? when, where, how much, and in what caſes 
Payable. — p- 143. H. 12. 

Mo whether they are next of Kin to their Children. — p. 
174-4. 1. | 

Moveables or Immoveables Deviſed, what ſhall paſs under that 
Notion. —— p, 306.4. i, to 13- Whether Leaſer, Rents, Bonds 
or Specialties , paſs by «a Deviſe of Moveables. -— p, 258. 

6 


dn a Tryall, whether. Teſtable , and bow far. === p, 226. 
«Zo 


N, 


Name of the Legatary not neceſſary, where there is other ſufficient 
deſcription of the, perſon. _—— p, 227. Y- 4- Name miſtekgn 
in what caſe no prejudice, — Ibid. Name loſt by Marriage 
in what caſe prejudiciall. .. p, 235, & 237 Y- ult. The force 
and energy of Names in Deviſes of Land. —— p. 297. Y. 44. 

Nomine pornz, A Legacy ſo Deviſed, and failure made by the 
Execnutor, the Legatary may take either the Legacy or the Penalty, 
but not both. — p, 293. Y. 25. 

Nates taken from the Teſtator and written, ſuffice for a Deviſe of 
Land. — Þ- 6. $. $8. 

Nuncupative Teftament, what. — p, 5.. 6, Not good for Land. 
— Ibid, & p,228. Y. 5, 


O. 


Cor made after a Contradt, diflolves it- — P, 133+ $- 16. 

what paſſeth by a Deviſe of # Bond or Obligation. — p, 442. 
9. 64. being Deviſed, they muſt be Sued inthe Execntors, not the 
Legataries Name. —— Ibid. 321.9. z. Obligations .or Chattels 
Reall in Right of the Wife as Executrix, not Deviſable by the 
Huband. —— p, 238. . 4. | 

Office for Term of years and Saleable, i: Deviſable. — p, 309. $.7 
c d among the Immoveables. — Ibid. But 8 Renters 
Offices the Moveables, — \. Ibid. 

Onns Probandi, o# whom the Law caſts it in caſe of Dubictyin 2 
Legataries claim, —— p« 440. Y, 37» 


ea Or] 
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bow that word ir frequently wnderftood for | And } in Devi- 
tf. =— P, 299+ h. 50. How it fhall be taken for { And} t 
Create an Eſtate Taile by Deviſe. — Þ, 250. H. 10. 

Ordinary, be maycall Executers and Adminiſtrators to an Accompt 
—— P, 150. h. 1. & p. 168. Y- 3. Whether be bath power totaks 
Bond of an Adminiftrator to ditribmee, &c. ——Þ, £51. Y. ut. 
Whether be may compel the Adminiſtrator to give Filiall Portions, 
—— P.183.Y. 2, 3. In what caſe the Ordinary is Swable for the 
Debts of the deceaſed. — p, 130. Y. 6. 

Ought L Of what force that word is in ſome caſes of Deviſer—p, 
326. Y. 14- 

Oiur-lawed Perſons, in what Senſe Teftable or not. _—p, 21, 22+ 
9. 8, 9, 10. They are incapable of a Legacy. — p. 207. Y+ 2. The 
Dnalifications thereof. _— Tbid. If Out-lawed only in a Perſo- 
ſonall Altion they are Teſtable as to Lands, but Inteſtable as to 
their Goods and Chattels. —— p. 226. Y. 3. Out-lawed Execn- 
torr may have their Aftions. —- p. tOL, h. 4. Whether Out- 
lawry in the Teſtator be any Plea for bis Executor in Barre of 
Debt. _—- p. 110, 111. 4. alt; 

Oxc Beqneathed, in what ca(c the Legatary cannot pretend ſo much as 
to bis Hidt.—— p, 304. y. 18. 


P. 
Parents, whether they be next of Kin to their Children. — p. 


174 h. I. 

Pariſh 3 to be repaired, and Money for that end Bequeatbed, 
( without expreſſing how much ) not void for nncertainties. — P. 
315,316, YH. 15. Money Bequeathed indefinitely by the Teftator 
10 bis Pariſh Church ( be baving Two Pariſh Charches ) to which 
of them is it due, —— P+ 442+ Y. 70. Deviſts to @ Pariſh Church, 
— P, 444- Y- 32, $3- | 

Pars pro toto, in what Senſe Legallyſo. — p. 447, 448. h. 109. _ 

Part Deviſed, but what part mot expreſſed, it a Moiety implyed. 
— P.293.Y. 23. &p. 310. y. 1. &p. 441. 9.49, 50+ 

Paying } In rmhat Teaſe. that word ſhall be conftrued only as a Li- 
mitation, not ar a Condition. -—— p. 267, 268. dF. 5. 

Payment not fill, in what caſe Equivalent t0 none at all. — p. 289. 


11, 
Pious Uſes, Teftaments to that end, their Priviledger. _— p. $. 


hc, IO 1 among the DD. touching Legacies to the Poor, in 
ſuch general words. — p. 291.9. 19. 

Pope, whether he may alter the Wills of Teftators. — p. 149. h- 107: 

Portion. of Goods ( not expreſſing what proportion ) Bequeatbed,, 

fyniiss Moity. = p. 447- y- 100. TI Portions 
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Portions, or Filiell Portions » the Low in het caſe, — p. 167, 6c, 

Pollibilities in Expediation are Deviſable, ar well as Poſleſſions in 
Atlinal Demeſuer.—— Þ, 311, , ult. 

Preſentations woid,, rot Deviſable. — p, 288, F, 5. To whom 
belongs the Preſentation in caſe of Inteſtation. _——. p, $2, 4,6. 

Priſoacrs, In what Senſe faid to be Inteſtable or not. — p, 15,4. 3. 

Priviledged Teftamerss,obat; the ſeverall kinds thereof. _— p. 9.4, 1. 

Probate of Teftaments, the Law thereof 4 when, mhere, bow, by 
axd whom, with the Fees thereof. — Þ. 35, &c. Tn what 
caſe the Executor be compelled to Prove the Will, notwith- 

* ftanding bis Gra eohbnd eres Letters of Adminiſtyati- 
on granted to another. . p. 165,y, 2. What Proof Requiſite 
for the Probate of 8 Will. — p. 40. &c. 

Prohibitian, im what Caſer it doth nat lie. — Þ, 113, 9, 7. In 
what Caſes touching Lands Deviſed to be Sold, a Probibition may 
lie or not. —— p, 27,4, 9. It doth xot lie incaſe of the Hacbands 
Releaſe for the Wives Legacy. = p. 232, y, ul. 


R. 


Recovery by Frand againſt an Execntor, no Plea im Barre to juſt 
Debt. p, 108, 109, Y, 7. 

Retuſalls t Prove the Will. —— p, 39, 40, 9,5. How to Proceed in 
caſe of Refulall of Executorſhip. — p. 91,92, 4. 1. Þ is no abſolute 
Barre to « Snbſequent Adminiſtration. — p,tTbid. Q, 3.1: may be 
done by a Leiter Extrajudicially,as rell as by « Judiciall Afi... 
93, h, ult. How Refuſers to Adminiſter may yet Swab i 
admitted or excluded. _—- p. 153,y. ult. Refuſall i one to take 
by a Deviſe, ſhall not prejudice bim in Reverſion or Remainder. 
— Þp,263. y, 9, & 23. 

Releaſe or Diſcharge, in what Senſe it maybe ſaid to be Bequeath- 
ed, — Pp, 322, h, 3, & p,439, 9, 32- To Releaſe is a grod word 
to Deviſe Lands by. _—p,235, in fin. A Releaſe of Ations by 
an Adminiftrator - whoſe Letters of Adminiſtration are after Re- 
voked, is void. _— p,216 Y,nit. Aion for Execntors wpon a a Re- 
leaſo, — P- 103+ Y- ult. - 

Remainders and Reverfions Deviſed. — p,261, &c. What of that 
hind may be Deniſed, -— p, Ibid, 9, 1- Remainders and Croſ5- 
Kemainders by  Deviſe of Eftate Tail. _— p,252,4,1r. With 
Implyed Remainders, — Ibid, . 12. femainders EntaiPd by 
Deviſe, and by Deed, bow they differ. — p, 262, 9,7. Re- 
mainders Deviſed to a Church, accrews to the Parſon #heregf. 

| =— Ibid-y,S, He in Remainde? or Reverſn fialbnot'be prejice 

diced by the Refuſall of him that ſhould takg by a Deriſe! _— p, 

263, Y, 9, & 13. How the Iſſue of the Daugrters ( without 

namng 
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mg them ) ſhall bave the Deviſed Remainder in preference t4 

the" Iſſue of :the Sons. — Ibid. $, ro. Several Caſes wherein he 

bs Remainder may Deviſe bis 'Remainder. ——- p, Ibid. $, 13, 
Reverſion of Land) for life may be Deviſetl by the Leſſor, wee be 
ſtanding a Feoffment in Fee. ——'Þ, 264, $,16, Remainder of 2 
Rent-charge is Deviſable to one, where #he Land out of which it 
ariſes is Deviſed to another. — Ibid. $, 17. A Deviſe may be 
good for the: Reverſion of a Term, where it is otherwiſe for the 
Kent. —— p, 264, $, 18. Remainder Deviſed may be good, where 
yet an Eſtate Tail precedes. — Ibid. h, 19. He in Remainder 
may inſtanily take, where the Deviſee is incapable. _— . Thid. 
Q, 20. | Remainder may be Deviſed by one to bis own right Heirs. 
—— [bid. $,21. Reverſion may be iſed by the name of all 4 
Mans Inheritances or Hereditaments. re” 265, H, 22. Re- 
mainder Deviſcd to the next of Blood. —- Ibid. $,23. In what 
caſe Remainder after Remainder makgs the former Remainder but 
an Eftate for Life. —— p. Tbid.' $, 24- Remainders Deviſed, 
what void. ——p, 261-4, 2,& p, 262, 5, 3,to6, & p, 264, F, 15. 
A Hundred Tears to come Deviſed for Life, the Remainder over 
is a void Remainder. _—— p.263,5, 11. Remainder in Fee after 
8 Leaſe; Deviſed by bim in Remainder, it a void Remainder if 
the Leſſor Re-enter. — Tbid, h, 12. Remainder after a Fee De- 
viſed, is Indeviſeable, albeit ſuch Deviſe were but Conditional. 
—— P, 263, $, 14. 4A Term of Tears by way 'of Remainder is 
Deviſable, but a Deviſe by way of Entail with remainders over, 
is void. -— p, Ibid, y, 15 

Rents Deviſed. —— p, 270, &c. As Deviſable as the Land it ſelf. 
—— Tbid, $, 1. They are Deviſable for another mans life. 
Ibid, $, 2. Rents iſſning out of a Common, not Deviſable _— bh, >. 
Several ways of Deviſing Rents. _— Y, 4. Reverſion of Rents 
Deviſed upon a falſe ſuggeſtion, a void Deviſe. — p,271,4, 5, 
Rent Deviſed, in; what caſe the Land it ſelf doth thereby paſs 
— P, 138, h, ult. What Rent not Deviſable. — p,225, $,2 
In what caſe the Rent is dwe to the Heir, not tothe Executor 
—— P, 103, 104, 9, ult. Rent due to the Execntors of the Hus - 
band of the Tenant in Dower —— Ibid. Rent of Land. in Fee 
received by Executors, no Aſſets, becauſe belonging to the Heir. 
— P,$5, S, 3. The Land-lords Rent is payable by the Executor 
for the Ground, whoſe fruit for the Term may be Deviſed to ano- 
ther. — Þ, 298, 9, 46. 

Reſidue of & Term is as Deviſable as the Term it ſelf. — p, 258, 


Q, 7- 
; Rekduay-Rego bath an Advantage, when others Refuſe. —— p. 
- 291, Y, 17+ | y 
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Retainer 


' The Table. 


Retainer of 4 Teftators Goods by an Exeentor to pay bimſelf, good 
—— Þ, 133, Y, ult, & p, 149; 9, ult. 
Reviver of a Will Revoked. — p. 34,9, 1: 
Kevocations Teftamentary, the ea kinds thereof. _— p, 31; $,r. 
Kevocations by Marriage. —— Ibid, $, 2. Revocation 7 a Wil 
by a Wife after Marriage, whether good or not. _— p. 236, Q, ult. 
Whether Keygcation of ' Adminiſtration may ( without any Seu- 
tence in Court ) be by the Biſhop who granted it. — p, 166, 
167, 9, ult. Repocations of Legacier and Deviſer. — Þ, 331, 
Cc. What amonnts to a Revocation of a Deviſe of Land. — p, 
228, in hn. Severall Caſes in Law touching what ſhall amount to 
a Revocation \or Countermmd of a Legacy or Deviſe. =——p, 
443 d ult. Fowr Caſes wherein Legacies are irrevocable. _— p, 


443» Y» 74+ 
S. 


Sale of Lands Deviſed to be made by Executors. — Pp, 273, &c. with 
on without the Aſſent of” others. —— p, 274. $, 5- In what caſe 
it may or not be by one alme, where there are Two or more Execu- 
fore. — P, 275, 276, Y, 10, 12. How it becomes void for want 
of ſufficient Autbority..— p, 175, Y, 11. I what Caſe it may 
be made by the Executor of the ſurviving Executor. —— p, 276, 
$, 13 It may not be made by Executors reſuſing to Adminiſter. 
wo p, Ibid, $, 14. One Executor refuſing, the otber may Sell, 
but not to the refuſing Executor, —= p, 139, 140, 9, 5; & p, 
275, 275, y, 11. In what caſe void, if it bs made only byſome 
of the Executors. — P,277, $, 16. The difference between an 
Authority and an Intcrelt in Execntors as to the Sale of Lands 
Deviſed to be Sold. — p, 139, y, 3. If what ather caſes it may be 
made by ſome without the other Executors. -=- p, 135. 9.4: In what 
caſe it may be made by the ſurviving Executors. -=- p, Ibid,y, 5,&s, 
ult. Whether a Sale of Goods by an Admin'/ftrator (pendente Lite) 
N good or not. =P, 115, Y, ult, & p, 116, Y, ult, & p, 165, 
. ult, 
Scire Facias, in what caſes it lies or not. — ps 102, 9: ult, & p, 
108, to 112, Y. ule, 
Seale Expedient, not Neceſſary to a Teſtament,” ===-p, 2. Scaling 
-_ Subſcription not neceſſary to a Deviſe of Land. -— p. 228, 
"S... £ in what caſ# requirab'e by an Execntor from the Leg atary, 
— Þ. 319, y, 29, & p. 326, 9, 16.” | | 
$:1{-Mardcrers Inteftzble, — p. 21, y, 7. The Limivations thereof, 
—— [bid. _— vid. Fclode (ec. [ 
Emini ſao & Sanguinj ſuo Deviſed, their difference in- Point of 
Entail. — p. 249, $; 4+ Shall 


; The Table. 
' Shall) bow thot word is takenfor [_ Should } in the Deviſe of 4 


Term, — Pp. 256, 257,91: 
Sheep, Flock of Sheep, Cattle, Herd of Cattle Deviſed i. the Law in 
bay cr or decreaſe thereof. -— p. 304, Y, 14,P, 441, $- 
5 » & P, 44 > I, 102+ : 
. Shop Deviſed ; Chamber _ Deviſed; the difference of Legal Con- 
ions Herein. — P,295, $1 32+ 
Signs, Becks, or Nodds, whether Legacies may be Bequeatbed by ſuch 
omly, —— Þ- 210; $,4+ | 
Silver Bequeathed, what paſſeth by that word, and under that No- 
tion, =P, 442, $, 54. 
— Imeſtable, _— p, 21, $,6- Incapable of 4 Legacy. .— p, 
206, 9,2, 
Study, or Library Bequeatbed;, the Bookg therein, not the Place 
where they are, are thereby to be underſtood. _—— p, 302,4, 6, 


& $5, 59. 

Subſcription of Ig name, not abſolutely neceſſary to a Te- 
ment. — Þ, 4, d, 2. 

Subſlitutions of Executors, and by Degrees. — p, 52, 53. 

Succeſſion, the Przetorian Law therein. — p, 167, 168, F, 1, 
The Method of —_—_— the Laws of this Realm, _— p. 169, 
170,, 1. How the Civil Law underſtands ir. — p, 170, 4,2. 
Succeſſion in the Right Line deſcendent. —— p, 192, &c. In 
what caſes to be computed in Stirpes, not in Capita, — Þp, 172, 
173, $, 2. How the Succeſſion goes by the Civil Law, and bow 
by the Common Law, in caſe of Semiſanguinity or the 
Half. blood. _— p, 173. 174, $, ult. Swcceffion in the Right Line 
Aſcendent. —— p, 174, &c. The Method thereof by the Civil Law. 
—— P- Ibid.h, 2. How it ftards when Collateralls concur with 
thoſe of that Line. _— p. 175, 195. Y. 3- Whether by the 
Civil Law, Brothers and their Children may Concur with 
their Parents in the Sncceſſion. —— Þ, 175,Y, 4. Smeceſſion in 
the Line Tranſverſall or Colaterall. — p, 177, &c. Two fold 
—— Ibid, &. 1- Regwlarly the whole Blood is ever in the Suc- 
ceſſion to be preferred in the Tranſverſll or Collateral Line. — p, 
177, 178, $,2. How the Succeſſion runs in caſe of no Children, 
but Kindred only by the Aſcendent and Collateral Line. — p, 


179, 180, $, 5. 
T. | 


Tenant ## Tail may not by Deviſe be Barred from Seaning'y 
Common Recovery. — Pp. 248, Y, 2. The difference between him 
and Tenant int Fee as 20 their power in Deviſing. — — p, 288, Y, 1+ 
Teſtament, the true definition thereof. — p, 1. Six Legal Inferen- 
ees thence, — Þ, 2+ It properly refers to Chattels, =—— Þ-3- 


are 
tions thereof. _— [bi 
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Trees ftanding, not Deviſable where the Land it nat. ——— v. 225, 
$. 2. 


Tei A KP ar amy the [7 when 
WICC ame 0 the ſame 1 may 
Duplicate the Legacy, or tot, — P+ 440, 444, Y. 46+ 


How Alteration i the 
3, 4+ —_— ran fb 
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TE By 
$- By Brew in tbe 


mc — P- 33%, &. F, 104 Or inthe 

Perſon of the Legatary . —— Ibid. Or in his. "that were 
the Findll Canje of. the Legacy. — Ibid.: Or by Uncertainty. 
— + 337, 9, 11 By making of a latter Will, —p. 338;9. 
12, By a Revocation in Fati or Law. _— Ibid. By Ademption. 
——P-338, 9, 13, to 15, & 19. By Tranſlation. — p, 340, Q, 
19. Which is Four fold —— p. Ibid, & p, 341, $913, 21. Or by 
Falſity charged on the Teſtament by the Legatary. — p. 342. 
&. 24. Or by Concealment or Cancellation thereof. _— p, 8&Y. 
Ibid. By the Legataries death precedent to the Teſtators. me p. 
342, $9.25. Or before Condition performed, or time of Payment 
bc come. —— Ibid. Or by the Legataries own Waiver or Refuſal. 
—— P. 443, $, 26. Or by the total loſs and deftrution of the 
Thing lf Bequeathed, — Ibid. Or by the Teſftators Alienation 
thereof, not Revivable without a new and Subſequent Publica- 
Lion. —— Ps 440 y. 43-. It may be void alſo upon the Legataries 
—_— of ſome duty enjoyned bim by the Teſtator. _— p. 
445 JF. $4. 

uſe jc" el of a thing is Deviſable for any time, but the thing 
it ſelf not Deviſable for any time leſs than Forever, — p. 301. Yb. 
What Uſes are Deviſable, —— p, 288, Y. 2. 65 

uſurers Manifeft and Notoriow, not capable of being Logataries. 
— ÞP, 206. H.2, | 


of the Thing Deniſed. — 


W. 


Wages, Servants Wages, of what kind payable by Executors, _— pp 
106, h. 2. They are payable before Legacies. — p. 147. 4. ro. 

Warranty cannot be made by Will. — p.230. Y. 3. 

Waſt, what alis do amount to a Walt, bow many ways it may be 
Committed, and how it ſhall charge the Execntor de bunis pro- 
prijs. — P- 135, &c. Y. 2, 3, 4+ Walt Committed by one Co« 
executor ſhall not charge another. Tbid. h. q.——7id. Devaltavit. 

Wedge of Silver Bequeathed, the Veſſel after made therewith ſhall 
paſs thereby. — Pp, 303- Y. 8. A limitation thereof. — Ibid, 

Wite, ber Advantage by the Civil Law, if ſhe lives and dies in 
ber Widowbood. =— p, 280, 281.4. 10. If foe plays the Whore, 
ſhe looſes ber Legacy. — P, 341-y- 22. Two. Wives in Being at 
once, thc firſt only hall have the Legacy. —— p, 227 9. 4 

Will or Laſt-will, what, relating properly to Land. —  p. 2.4.2. 
Written without the Teſtators precedent Order or Subſequent Afer- 
mance, void. —— P.237. 4. ult. The Will of the Teftator 4 a Law 
to bimſelf — p. 302. y- 4. If re maar to the Abſolute Will 
of bis Executor, all Legacies therein Bequeathed are void. — p. 
312, 313+ 9+ 3, 4+ A Teſtator by making bis Executors Will Abſo- 


lute, 


—- - -— 


Poker bis own, 


EAT, 
; Will 5 Ambilatory tbe 
ond Trp -4 ITT 


or, 

24'f $.22, Will and” licjte-iu the 7 

all "Legacy net tf Buobib [252 Yo Pr 3 

Wills are capable of Dewſing, what. Gr aut s and Dyeas are nt of 

Conveying :' Or a Man may' Deg % Wilt an Þrjer Which be 

TY not Convey by any Aft ed Tir bis Tfe time, —p, 2 58, 

Wines Bequeathed ,, a Bequeſt thereof contains the Veſſel; which con- 
tain them, — p. 445, h, 104. 

Woman Covert, m what Sewſe Teftable 3r OF. ——pc.T5, tong. 
Whether the Huchand may Compel ber to Accept the Execntrixſhip , 
Or — ſhe may accept it without or againſt bis Ta” — Þ, 

2, Y, 1, Or mwbether yay bimſelf ber Executor, 
rid fone. Groms G i , 

Wood, = paſſeth by a Deviſe thereof, or by that Name... — p, 
442,y, 62, 

Wooll B-queatbed, what i to be underſtood thereby .— p, 441, $, 
59,60, p 
Words of the Teftator how to be Conſtrued. — p,437, 438, $, 8, 
t5 16, & p,439, 9,27,to 31, & 9,34. They are by Law ever Ac- 
commodated to the Teftators mind and meaning. =— Þp. 255, y, 
11. Any Words plainly Declaratory off the Teſtathis Intention ma 
ſerve for & Deviſe or Teftamentary Diſpoſition. — P» 257, 298, Hz 
$, &p, 317, 9,21, 22, & p, 445 85, $6, Words Compre- 

are not $0 be ſtrained beyond a Legal Rationality. — p. 
290, 291, Y. 16. Generall Words convey more by Implication 
than Expreſſion. — p. 402, F, 5- Words meerly Enmeiative ſig- 
nifie little or nothing, — p. 3167, 17. How-the Copulative 
word | And ] ſhall be taken for | That is, ] — p- 395,y, 3+ 
How the Diquiittive word | Or \ in Deviſes, is frequently un- 
derftood for the Conjunitive word F And. Þ p. — 299, Y, 50. 
How "the Word | Or | ſhall "be takgn for | And] t 
Create an FEſtate-Tail by Deviſe. —= 259, Y, 10. How 
the word | Shall ] is to be takgn for | Soma \ in the Deviſe of 
a Term. —— p,256, 257, F,1. How the Word | All ] is tobe 
widerſtood in certain Legacies. <— P, 311,'y, 14. In what 
Caſe the Word [If doth not arionnt to a Condition. — p, 
216, Q, 5. How the words | If, Untill, So long 25 | do vary: 
the Senſe. p. 242, 243, Y, 72, Phat the Words | More than 
this ] & fg im 4 Deviſe,  =——_—_ Pp, 319,'H, 27% Of what 
force the Word | ] may be in ſotte Caſes, ——Þ, 326, 


Q, 14. In what Caſes the Wordi | Have, or I have ] halt 
be taken in the Preſemt Tenſs. — p, 259,"h. ult: In what 
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" which veneers the Inherit anee, & belong not to the Execa- 
hat oy tothe Heir, r—P> $32, $. 6» 
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